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-—-——— a | Preface 


The second edition of ADR for Legal Professionals is intended to guide students in 
"TL. 1 law-related programs as they prepare for the practice of law or to become alternative 
Introduction... 000777777 


dispute resolution practitioners. With a practical focus, featuring examples, practice tips, 
š jon cies esi ME AUG US ST A bos and discussion questions, the text enables students to apply their dispute resolution 
digenous Dispute Boom knowled d skills at each st f a dispute in order to successfully represent their 
In KE EE 290 nowledge and skills at each stage of a dispute in ly rep! 
Indigenous Law. - - - Chats 0 à- dpi add Da SSSSEHH 291 clients. While this book evolved from our own ADR course for paralegals, and meets the 
Indigenous Peoples and the Courls -FFE E. d Law Society of Ontario's standards, the skills it emphasizes are valuable to other areas of 
S x lution QA a... s... ipea i l I ractice 
Indigenous Dispute Reso egal p : 
¿ mate and ADR........ rtm nnne S TO is editi i ioi ided to show an ongoing example 
ini: Tribunals and ADR 295 New to this edition, a recurring case scenario is provi d š | 
A dae Administrative LaW. « «s «eee 295. of the different opportunities to resolve a conflict. In addition, detailed role plays in 
e App i inistrative Tribunals «eese sk. l... 296 negotiation, mediation, and arbitration use scenarios that are focused on typical legal 
Using ADR in AXIS i io ADR Peguet ES f issues such as landlord and tenant, personal injury, contractor and owner, neighbours, 
Human Rights Tribunal of Ontario APR Procedi eset ttn and employment disputes. Students participating in the roleplays are provided with 
The Landlord and Tenant Boa. -eeaeee ee vaite PIL Os HOAT vitse step-by-step processes including advocacy worksheets for client preparation and draft 
ine Dispute Resolution ....... s tct "HOÀ 3:58 91 nus 300 settlement agreements. f NT , 
gee ODR. .....- ese mem mtn gree dens P RIS 301. Alternative dispute resolution (ADR) processes are increasingly important in the prac- 
SS 0066529528 - i i iscussi i f ADR, access to 
DE e 301 tice of law. Chapter 1 sets ADR in context by discussing the history of i 
FREUE eener justice, and ethical and professional requirements of legal representatives when repre- 
ER V 302 J ; "Ha 
Use Of EA dëi senting clients in ADR processes. Chapter 2 introduces theoretical definitions of conflict 
Benefits ofUsingODR.......eeee tette root ttt zie and examines the different styles of resolving conflict. Chapter 3 shows how to analyze 
Concerns with the Use of ODR ~... ccc see tttm 306 conflict situations using various theoretical approaches, and Chapter 4 explores the skills 
ini ification: `... 2 20. bn 225320103 8:0 Waaa 1/307 that are needed to resolve conflict. 
ADR Training and Certification...........................: . ^nt T. d 
Having a Career in ADR 200307 The three main dispute resolution processes—negotiation, mediation, an 
M im s mak pq on :307- arbitration—are covered in detail in the next six chapters. Chapters 5 and 6 discuss 
oa i d a Wa des MIRI E 8 negotiation and how to prepare to negotiate, Chapters 7 and 8 focus on mediation and 
Professional Associations for ADR... 1.1.44 vous.) V rl ANM E 3 mediation advocacy, and Chapters 9 and 10 examine the arbitration process and how to 
Chapter Summary................................ Á an 312 properly prepare for an arbitration. ` ; for cl 
Key Terms ANEN E foe DEE ‘312 Chapter 11 explores the factors to consider in Se o a T chanter 
7 me 0000000 s sis ssi vf O11 bne ees ta ents and discusses the impact of gender, culture, and ethics in ADK situations. I 
Review Questions............ T U u AAT. EN ee S | introduces students to selected topics in ADR, specifically Indigenous dispute SRM 
EIER tee eei geen, AT etd MEE kan administrative tribunals, online dispute resolution, and training opportunities Tor 
References. ..... ractitioners. i 
Apbendie A helen cette bosch Olek 313 p We hope this text will be the first step in teaching students how to resolve conflict 
Ppendix A Role Play: Fertility Negotiation. Il. 315 outside of the traditional litigation process so that they can successfully apply ADR in 
Glossa. «uU their profession. As ADR increases in importance and becomes more widespread in the 
Gei d LL s; 319 legal environment, we hope this book will inspire more legal professionals to use ADR 
p... TCP os? ley un ote ELE x 
E er oe 323 
ES See 


skills and improve their clients’ access to justice. 
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The Importance of ADR 
for Legal Representatives 


Learning Outcomes 
After reading this chapter, you will be able to: 


* Understand the historical tendencies and systemic 
challenges to alternative dispute resolution (ADR). 

* Recognize the changing nature of settlement within 
the litigation process, 

* Consider how access to justice and paralegals are 
linked. 

* Assess the importance of ADR within the context of 
the legal representative and client. 

* Understand the function and principles of the Law 
Society of Ontario and how they impact the regulation 
of legal representatives, 

* Assess the regulatory framework as it relates to 
paralegals and ADR. 

* Define the purpose of the code of conduct established 
by the Law Society of Ontario for its licensees and the 
ethical responsibilities it imposes on them. 

* Fulfill a paralegal's duties as set out in the Paralegal 
Rules of Conduct and its specific sections that engage 
ADR duties and responsibilities. 

* Comprehend the paralegal's duty to advise clients 
about dispute resolution options, including negotiation, 
mediation, and arbitration, as alternatives to litigation. 

* Apply the concepts from this chapter to a recurring 
conflict case scenario. 
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There is little question that over the last 30 years, there has 


thstanding that statistic, the tr 


Notwi lict resolution as an Co x Education of legal Profes., 
Ri been a ideni vie on confi t years that negotian tod velop, nurture, me focus 
i f legal services and the citizens Who rely on Ing g, l is only in recent y ; SOtiation has been ackn + and teach, 
between the delivery o eg. i y them, eR Iti legal profession and a positive alternative NOwledge im 
itional users of legal services have required strong advocates, lawyers Who f et skill to Ge: in alternative dispute resolution E adjudication, |^ Die | 
their clients in an adversarial system that pits one party against another in a E e fo offer Lue dian law schools continue to focus their le "heit ange is sow, e 
before a judge. Regrettably, the traditional legal resolution System ng longer dn . geg rights-based model of justice. Arrights-base x Ge an Adiudicative, 
the needs and interests of ordinary folks. Throughout this chapter, we will explore pA pecie de c approach wherein the Fights of the in dividual io emphasizes n 
impact of these changes on Society and the complex correlation between the gr dë an oppressive assertion of rios : rights. It is this model that ¢ he atin ome 
need for alternative methods to resolve these disputes and the increasing Use of M PE SE Owactersics Of aggressio n. Dees Sd Dena, 
legal representatives who offer them. D tenacity, and ds m change within the enin a Clients! rights ahead "s all Die kn. 
As court costs rise and the courtroom backlog causes longer delays, the adjudica. others. It will ta rial practitioner tickles dove E 2 before any attitudinal Shift Of another's rights 
tive system heads further and further out of reach for the average person The result ` from the adversa ucation of legal students. 
'S a noticeable trend toward the use of alternative methods to resolve disputes 
alternative dispute alternative dispute resolution, or AD i 
resolution (ADR) 


"s Economic and Social Changes in the 
utcomes in court have forced th 


Legal Profession 
tional adjudication. The legal industry has responded A study of the legal M dE een ithas responded to Current 
. onde changes in i ` ` INE more recent impact of th 
gotia on, and by requiring more alternatives as part of the litigation process. In fact, the regulating events and ecessitated more immediate, drastic, and much needed changes to Rx 
arbitration as altematives to body for paralegals and lawyers, the Law Society of Ontario (LSO), under its codes. pandemic n m. The nature of the legal profession requires the role of legal re resent 
litigation to resolve disputes 0! Conduct such as the Paralegal Rules of Conduct and the Rules of Professional _ Ee a with following changes to a client's environment and id 
Law Society of onduct, requires these legal representatives to inform clients of ADR options for atives to deene or with innovation within the legal system itself $ Unfortunately, that 
" eiui E: every dispute. Similarly, choosing the right legal representative in a dispute may Mise 
e regulatory agency T depend on factors such as affordability and accessibility fo 
paralegals in Ontario à Se 
the rising costs of adjudication an 
Rules of. Professional 


hange is not always in the best interests of all Clients that Tequire 
r many people faced with £ 


legal professional 
This book will hel 
Conduct and Paral, d 


! - services. f the most significant and noticeable changes has occurred With the kind 
p legal representatives and Supporting roles in the legal industry— Zen being served by the profession. Increasingly Competitive economic markets 
Rules of Condact including lawyers, paralegals, law clerks legal assistants etc.—to not only focus on g Sieg countries have produced large Corporations and a demand for Corporate 
codes of conduct set out by “p derstanding ADR in conflict but aso tine how to ZEN these skills at each stage d'Ge rcial law services and practitioners. Consequently, the legal industry has 
the LSO that lawyers and Of a dispute in order To successfully represent clients in dispute resolution settings, m dicis ith the establishment of new and highly Specialized legal services such 
Paralegals are required to mde property law and securities law, among many others. Large legal des 
[wass a The H Istory of ADR In Law have begun to emerge in Geer: Eens ee deve 
is trend toward large firm ips ; 
The Traditional Practice of Law ` impact of these changes to the ee 
Pres Nur ; o 
A brief look at our legal system will Quickly show how adjudication has dominated Of law firms is significant: n esie Get number of personal dient work 
conflict resolution and the legal community, Training for legal representatives has the emergence of and aedes d j : f those doe Personal clients can no longer 
focused primarily on legal theory and trial advocacy, This Of course is peculiar since decreases, much to the dissatisfaction o firm lawyers, and they have a smaller 
only a fraction of disputes end Up in court. In fact, Statistics in some jurisdictions show afford the rising per-hour legal fees of the mega-fi 
that 98.2 percent of all adjudicated disputes are Tesolved Outside the Courtroom and number of sole Practitioners to choose from. i bated by the cost of the 
involve some manner of negotiated settlement 2 ¿An Yet, the reality of the legal The problem of access to affordable legal fees is exacer 
practice is that we spend most of our lives as lawyers Negotiating with others ^a trad 
ees ier 


a ial, The average cost 
itional method of resolving conflicts by lawyers: going to tria 
Of af 


n the annual 
$75 000. 95,0000,’ more thai Y 
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anadian families in recent years.* Fees have sho 
er year. It is difficult to tell how the impact of the 
f the economy will shift legal spending.” Despite the ell 
pandemic an r of matters that settle before trial is so CA there Continue Vd 
of ms Canada’s legal system. An issue that was attempted, be 
ls ac ts when strict timelines of 18 months were impos 0 
R v Jordan"? decision. Unfortunately, the COVID.19 5 
bated the delays causing a tremendous backlog of cases. In- 
ere suspended during lockdowns and only Urgent matters 
tely. Of course, the pandemic has also helped jurisdictions 
sire Lon e such as running hearings electronically in order to aq 
e AEN rial is simply unattainable for many ` | 
—— de for those unable to access a lawyer in private practice through d 
iona methods the delivery of legal Soe Sien d evolve to meet thei 
demands. Many organizations have reacted to eis e mar et is now demandin | 
and progressive employers such as the LCBO, the Canada Post Corporation, the 
National Capital Commission, our national banks, and even sports Organizations such 
Ontario Hockey League are all employing conflict resolution methads to resolve 
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criminal trials following the 
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roceedings W 
court proc to ad; 
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disputes outside the legal system. Adjudicative justice may no longer appear to be the 
preferred method to resolve disputes where obtaining closure and preserving long. 


| term relationships may be more important. 


Í / LEGAL SERVICES IN A POST-PANDEMIC ERA 


The COVID-19 pandemic has had a significant impact on the delivery of legal services, 
s | The pandemic brought closures to hearings, courtrooms, administrative offices, and 
Pi | many physical spaces for dispute resolution. Legal professionals continued to serve ` 
| their dients in an online environment by adapting their business practices and Scope ` 
| of practice. They often struggled to assist their clients to access justice despite the 
lengthening delays. With the closure of courts and limits to in-person appearances, all." 
In-court proceedings became virtual using remote teleconferencing or videoconferenc-- 
ing such as Zoom. Many court appearances were initially restricted to urgent matters _ 
only, Causing a significant backlog in cases that may take years to reduce. Parties, 
acre. and legal representatives could attend court appearances from the comfort 
nou ius ver did not incur travel costs to the courthouse. Printing and binding ` 
TS Were no longer required as documents were filed electronically saving sig- ` 
nificant disbursement costs Legal r j P: y 
IH nat know ws E gal representatives now worked from home offices. 
areas of practice. While leg = pandemic will have on legal fees and ` 
demic, the total bills have o ies eae marginally Sica FE d 
The Canada lawyers ane ue to pandemic related efficiencies. While 
"vey have noted a continued rising trend ` 


| 


g-term impact 
al service rates 
ften lowered d 
Legal Fees zu 


— Y. 
8 Statistics Canada, Canadian Deene e. 


of slight fee increases by legal representatives, there has also been an increasing 

percentage of legal service providers that have lowered their fees as a result of these 

savings.'' Many legal representatives may choose not to return to the office and 
continue to work from home thus reducing general overhead business costs such as 
disbursements and court appearances. Even costs of renting a room for an arbitration 
or mediation no longer applies. The demand for particular areas of practice was also 
affected by the pandemic. Personal injury law has become increasingly competitive as 
a result of fewer matters. Pandemic related lockdowns and travel restrictions reduced 
the number of car accidents and personal injury claims. Conversely, other pandemic 
related closures, layoffs, lockdowns, school and business closures, and vaccination 
requirements have increased the level of crisis and conflict within many personal and 
business relationships leading to an increase in legal actions and claims. 

The delivery of legal services has also been affected by the pandemic. As the 
courts have adjusted to remote and electronic processes, it has become increasingly 
difficult for the unrepresented person to navigate the legal system, necessitating 
a legal representative. Even legal representatives have had to adapt to constantly 
changing methods of the delivery of legal services. One particular legal “blooper” 
went viral as a lawyer in Texas was unable to remove a filter during a virtual legal pro- 
ceeding over Zoom that turned his face into a cat. "I'm here live. I'm not a cat,”"? the 
lawyer Rod Ponton stated while the judge attempted to guide him through removing 

the filter on Zoom. Courts and tribunals were regularly updating and changing legal 
procedures in response to COVID-19 as staff and adjudicators continued to work 
remotely, and all in-person service counters were closed. 
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naffordab 2 ain of the paralegal has been a long and complex o 
The road to the E without much in the way of a consistent definition ne. 
ralegal indus as cg eae to the confusion, the parameters of Practice Of wha 
| cianificantly from one region to another acros x 


igni S North 
signi > A 
i E iin referred to non-lawyers who represent clients before co 
Ontario | 


: “agents.” cz R b 
and tribunals as “ag cades, the traditional practice and regulation of la 1 


d by the self-governing LSO. Any unauthorized 


t5 


practices of 


: by the 
definition of the "practice of law," it was unclear E 


| der those specific parameters and how it affected the services of paraleg 
unde 
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Í 
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some statutes specified the representation by "soil lors" m certain proceeding 
others allowed for representation by agents, such as the Statutory Powers Proce 
dure Act. Representation by “agents” in these tribunals, however, seemed to bein 
direct contravention of the Law Society Act." à 
| Despite strong public support for the use of paralegals, there was much concerr 
about the accountability and regulation of paralegal activities. These concerns con 
|. tinued and came to a head following the 1987 Ontario Pointts decision wherein 
the right of an agent to provide legal services for a fee in Ontario was tested, 
| The impact of that decision was enormous, and it was widely—but, by many, 
erroneously—interpreted as sanctioning a host of agency-related activities for para 
legals. Consequently, independent paralegal activity flourished in traditional areas of 
paralegal services and expanded to other areas of representation such as family la 
incorporations, and wills. B 
There was an immediate response. Independent paralegals were suddenly ini es- 
tigated and charged by the LSO for unauthorized practices that were not appro 
in the Pointts decision. Despite increasing numbers of prosecutions pending across 
the province, the number of independent paralegals grew markedly, along with the: 
pus ee E ST of legal services to the public. * 
Task Fei gë a but despite the conclusion of the report by the lann 
egas in 1990 that paralegals provide an important service to the 


public or mai ly reasons a d [e] 
S 
uld bea owed to delive al 


years after the lan SCH environment, no forward movement was made. Almost ten. 
n report, in May 2000, the Honourable Peter Cory was tasked to ` 


B. 


deliver yet another 


if n GE BA 
recommendations s S the Ontario Ministry of the Attorney General outlining ` 
ate the paralegal practice in Ontario. His framework Was | 


regu 
based on the same two th 


emes as the lanni report: “to extend access to justice and 


What fell | 
als. While 


| 
| 


| 


to ensure the protection of the public, 
LSO and paralegal Organizations, tha 
legals, but the organizations disagree: 
tion and oversee the Paralegal profes 


sion. 
Finally, amid growing Pressure, the Ontario government decided that the LSO 


would be the most experienced and affordable option—and least burdensome on 
the public purse—for regulation. On October 19, 2006, Bill 14 was enacted by the 
Ontario legislature, expanding the mandate of the LSO to Provide for the regulation 
of paralegals in the public interest. Today, according to the LSO Annual Report 
2020, more than 9,607 paralegals are licensed in Ontario, providing consumers with 
more choice, more protection, and improved access to justice.’ 


"16 More submissions followed, from both the 
t supported some kind of regulation of para- 
d as to which body would control that regula- 


Access to Justice 


The effectiveness of the legal system cannot be scrutinized without proper considera- 
tion of its consumers: the general public. In fact, the importance of accessing justice by 
the public is an integral part of the democratic process and one of our society's most 
fundamental values. Arguably, the meaning of section 7 of the Canadian Charter of 
Rights and Freedoms, which guarantees that individuals have a right to "fundamental 
justice," implies a right to "reasonable access to law in a free and democratic society 
governed by the rule of law."?? While all Canadians have the right to know the law 
and represent themselves before court, they still require much assistance in navigating 
through legal and judicial processes. Without proper access to legal services, full and 
meaningful participation in a democratic society is questionable and a potential breach 
of fundamental rights. As former Chief Justice Beverley McLachlin of the Supreme 
Court of Canada observed: 


Statistics support the view that accessing the justice system with the help ofa legat 
professional is increasingly unaffordable to most people. Nearly 12 milion Me 
will experience at least one legal problem in a given three-year period, yet few will 
have the resources to solve them. ... Among the hardest hit are the middie des" 
who earn too much to qualify for legal aid, but frequently not enough to retain 
legal representative for a matter of any complexity or length. Ses a 
of poor and vulnerable groups are particularly prone to legal pro lems, and leg 
problems tend to lead to problems of other types, such as health issues. ... 


Fulfilling the public's expectations for justice—in a phrase, providing ien x. 
justice"—is vital. It is vital to providing the justice to which every person is í 


ie DS OF 43 


16 PD Cory, A Framework for R 
General, 2000) at 19. 


17 Bill 14, An Act to Promote Access 


egulating Paralegal Practice in Ontario: Report (Toronto: Ministry of the Attorney 


to Justice by Amending or Repealing Various Acts and by Enactil 
reading 27 October 2005). 


ing the Legislation 


18 Law Society of Ontario, 


Act, 2006, 2nd Sess, 38th Parl, Ontario, 2006 (first 


line: i io <httpsJ/so 
" Annual Report 2020" (last visited 17 May 2022), online: Law Society of Ontario <https: 
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The concern is that unresolved legal problem 
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Former SCC Chief Justice Beverley McLachlin 


d most vulne, 
Ontarians face the greatest barriers to accessing justice, such as Persons with disaby 
the ability to use the legal people whose first language is neither English nor French, persons with limited li i 


system to obtain justice people living in remote communities, older people, and women.23 
of real and perceived costs of legal services, and the lack of access t 
information and resources, only amplify these existing barriers. 


Unfortunately, the pool of lawyers who have traditionally responded to 
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O legal aid and 


s Regrettably, trends s 
lawyers practising in s 
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egal Needs Proj Listenir 
Ontario Civil Legal N, dM Tag to Ontarians: p io Civil 
23 bidat 46 €9al Needs Project Steering Committee, 2010). = ome te SE or 
j "online: Canadian Commons. j 
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TABLE 1.1 Self Represented Liti 
Outcomes, Ontario Superior Coi 


gants versus Represented Party 
urt, January 2012-April 2016 ` 


National Self Represented Litigants Project, “Finally, Canadian Da 
Represented Parties” (18 April 2016), onlin 
finally-canadian-data- 


e: NSRLP Blog <https://representingyourselfcanada.com/ 
On-case-outcomes-srl-vs-represented-parties». 


Many litigants try to resolve legal matters by themselves with legal assistance but 
not necessarily with the assistance of legal representatives. One in three low- and 
middle-class Ontarians say they prefer to resolve their legal needs by themselves with- 
out legal advice.?? The Ontario Civil Legal Needs Project researched low- and middle- 
income Ontarians about their preferred way of resolving legal problems. Interestingly, 
the majority indicated they would prefer to resolve their problems themselves with 


25 Ibidat 3. 


26 National Self Represented Litigants Project "Finally, Canadian Data on Case Outcomes: Self Represented 


Litigants vs. Represented Parties” (18 April 2016), online: NSRLP Blog «https://representingyourselfcanada.com/ 
finally-canadian-data-on-case-outcomes-srl-vs-represented-parties». 


27 "Just Facts: Self Represented Litigants in Family Law" (June 2016), online: Department of Justice «https://Awww. 
Justice.gc.ca/eng/rp-pr/fl-lf/divorce/f-pf/sr-pnr.html>. 


28 McMurtry, supra note 22 at 4. 
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i d a formal process such a Ki 
legal advice (34 p° al problems et to .resolve;thei? legal Sa Sour and if there are many people who have been unable to access them Unfortunately, 
problems thi iO t id they would pre Gets Proble s these programs and incentives are limited and are surely only the beginning of a process 
they would pre " nt sa the table below for m g ' to address the barriers the Public encounters in accessing justice 
or tribunal M any help. See The importance of justice for individuals an 

ir own Wi 


d for Canadians as a whole cannot be 
understated. While the soluti i i 
obvious, implementing asol 


As so aptly described by the Supreme Court of Can 
Mauldin: 


Aj 
i i ivil Legal Needs Project 
; Report of the Ontario Civil de 
P Listening to Ontarians. ec 
eech Project 


culture shift is required in order to create an 
3 Mcd e environment promoting timely and affordable access to the civil justice System. This 
— GE ii Legal Needs Project 5tee | shift entails simplifying pre-trial procedures and moving the emphasis away from 
(Toronto E. E | the conventional trial in favour of proportional procedures tailored to the needs of 
for access to justice continues to mount, judicial systems across the particular case. The balance between procedure and access struck by our justice 
As public pressure SCH Civil justice reform has included changes Such as case 
ica have resp à 


North Ameri imelines, early exchange of documents, and increased 
ms to set timelines, 
management progra! 


ES " for certain civil litigation matters in 
rei tci pira Ee to $200,000 have been legislated x 
HR Pei d eliminating unnecessary and costly steps such as 
a means of simplifying icm End requiring mandatory meetings and settlement 
Fenix eee the Ontario Small Claims Court has steadily increased, and 


The Evolution of ADR and Conflict Resolution 


According to a symposium or 


ganized by the Department of Justice Canada in 2000, 
“the most significant barriers 


to access can only be overcome through a reorientation 


‘ individuals to resolve their disputes in the way we think about conflicts, rights, adjudication and all-or-nothing judicial 

is now $35,000, which will allow businesses and RC toe Ç h ^ " remedies."?! At the Symposium, lecturer Jacques Dufresne argued that an alternative 

ina less formal, and affordable way. Some provinces, such as Alberta, have E S 1 process treats access to the legal system as a means of last resort, with self-regulation 
daims court claim limits increase as high as $50,000. Areas of law such CS Hen ] at the base, preventive law and alternatives in the middle ground, and the court at the 
Criminal law have responded and are steering away from purely adversari ial methods. apex. Disputes that cannot be settled first by alternative means such as conciliation, 
Collaborative family law lawyers and criminal restorative justice measures both seek to mediation, and arbitration should go to trial only as a last resort. 

reduce judicial time arguing cases and to spend more time negotiating an appropriate i 


The movement toward mediation and acceptance of other alternatives within the 
legal community has been a slow one. Mandatory mediation was first brought into the 
civil justice system in Ontario in 1999. Currently, Ontario and Quebec offer mandatory 
mediation. Some provinces such as Alberta are reintroducing mandatory mediation 


outcome that meets the needs of the Parties. Other initiatives, such as mandatory 


Mediation, are similarly being used to divert matters away from trial toward settlement 
discussions. Since 1999, On 


š tario has imposed mandatory mediation in civil lawsuits 
within certain jurisdictions. N 


ot all provinces require mandatory mediation prior to trial. pilot programs in civil and family litigation. British Columbia offers it only if one party 
Many administrative tribunals offer voluntary or mandatory mediation and arbitratio requests it.?? Judicial pre-trials were the closest precursor to mediation. The pre-trials 
Streams as attempts to resolve disputes earlier. m were meant to be neutral evaluations whereby a judge would express their non- 
Several other legal Organizations already have in place a comprehensive range binding opinion on a case as a means of encouraging early settlement and avoiding a 
Programs and services designed to provide legal assistance to low- and middle-incom long, expensive trial. When mandatory mediation was finally introduced into the civil 
e Lees Aid Programs can be found in almost every province and territory. The justice system, a significant change to the justice system began to take place. 
, Legal Aid ntario, and Pro Bono Law 


SSS See 
30 Hryniak v Mauldin, 2014 SCC 7 at para 2. 


31 Department of Justice Canada, Symposium, Expanding Horizons: Rethinking Access to Justice in Canada (31 March 
2000) at 4, online (pdf): «http:lipublications.gc.calcollections/collection. 20 10/ustice/14-4-2000-eng pdf». 


32 B Harrison & G Ivanovic, "When is Mediation Mandatory? A Comparative Analysis of Mandatory Medi- 

tentat A eral of On E ation Across Canada" (October 2019), online: McMillan LLP <httpsiimemilan.ca/nsights/publcations? 
x ario, "Ci i i 1 Ko " x E T Tree F 
ment of Ontario «https; e = Claims: Simplified Procedure" (4 March 2022), online: — ^ when-is-mediation-mandatory-a-comparative-analysis-of- mandatory-mediation-across-canada». 
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was for a formal legal vipera ds of evidence, and with representatives actin 
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Mediation is a process eg wea 
-partisan 

a process that occurs before but instead a non-partisa 
a non-partisan third party 
who assists the parties in 
reaching a settlement by 
facilitating their negotiations 
with their joint consent 


es I 
] the proper € a radical roles. Informal mediation simply lacked the pri 
accordance Wi 


lawyers expressed the same sentimen 
he courtroom. Many aw esse 
dignity eer reasons. When mediation was first introduced, many | 
albeit for slightly Gi 

yers loathed the process an 


; inistrative Ste| x 
additional pem an wai their clients present and active felt a loss of control o 
who attended m : 


the proceedings. AS one lawyer describes: 


iati i diation training. My only training ` 
i ediations, | hadn't had any me ior i 
The i ws attitude in the profession that this is a lot of horse crap and | had 
ege e hit me between the eyes and | couldn't believe my clients sold out on 
geg e they did. | was concerned that | had a serious client-control problem 3: 
me š i l 


any idea how to work within the mediation forum. Solicitor and now mediator Joy. 
Noonan recounts her personal experience: 


| have no doubt that had | been fortunate enough to have received even a 
small fraction of the ADR training | now have and employ daily—there would ` ` 


have been fewer anxious nights preparing for mediations and clients would. ` 
have been better served, faster? 


| 
Another lawyer put it this Way: E 


" " e 
nen we ge as pit bulls, I'm not kidding you, | mean we're trained 5 
uiis and pit bulls just don't natural sit dow i i 
fellow pit bull, the instin ` EEN 1 


GA ctis to fight and you just get it from the first phone ` 
call. Fm bigger and tougher and stronger and better than you are.5 ` ua 


Se ME Ren aA 
33 J Macfarlane, “Cultu 
M ` re Change: A Tale iti x 
Disp Resol 241 at 301, online: «http; of wo Cities and Mandatory Court-Connected Mediation" (2002) 2002: 


J/scholarshi " i SEN " 
34 Noonan, supra note 4, x hip law missouri edulcgiiewcontent coj2articlez141 S&context=jdr>._ 


35 Macfarlane, Supra note S at 19 


a courtroom with all parties present, apply e 


n 5 les. 
or can be sought on a voluntarily basis by parties 
SS 


recess that has long been opposed by many layye, 
p 


9 in. 


d avoided it as much as possible. They saw it simply as an | 
p that did not contribute to the action. Lawyer 


a process in which a judge 
acts a mediator in facilitating 
Settlement between the parties 


d ' ation process is free. j 
contrast to ordinary mediation, which the parties must fund themselves. The w 
and widely usedin matters before 


Judges themselves have also evolved to meet the changing needs of ADR within our 
justice system. In fact, in many more informal tribunal or small claims court settings 
where the litigants are often unrepresented and have little of No pre-trial Eer 
the judges will refuse to proceed with the trial until the parties have confirmed they 
have attempted negotiation or mediation. Judges will ask the parties if they have met 
beforehand to discuss settlement. If the answer is no, the judge might send them out 
to the hallway of the courtroom to attempt settlement and refuse to begin a trial until 
the parties have confirmed their attempt, 

Similarly, administrative tribunals may use a number of ADI 


age parties to settle disputes before a hearing, such as negotiation, mediation, con- 
ciliation, and arbitration. These methods may be mandatory or voluntary, depending 
on the particular rules of that tribunal. In Ontario, 


š ADR is specifically addressed in the 
overarching statutory rules governing administrative tribunals. Sections 4.8 and 4.9 of 


the Ontario Statutory Powers Procedure Act allow tribunals to make their own rules 
respecting the use of alternative dispute resolution mechanisms. Tribunals also employ 
a similar style of judicial mediation, which allows adjudicative board members and/or 
tribunal staff to act as mediators or other facilitators in ADR processes. Although 
mediation may simply lead to more cost and delay before the inevitable hearing, an 
effective tribunal will not usually impose mediation in all cases. This will largely depend 
on the particular tribunal. Administrative tribunals account for a significant number of 
legal actions across Canada. Subsequent chapters in this book will consider the dispute 
resolution methods within administrative tribunals. 

Alternative forms of justice such as mediation are now considered an essential 
service that is embedded in our justice system. Many regard mediation as the most 
Significant change to occur to the justice system in the past 50 years. Currently, 
mediation is a mandatory step in the civil litigation process. The Rules of Professional 
Conduct and the Paralegal Rules of Conduct enforced by the LSO require lawyers and 
paralegals to advise their clients of ADR methods. ADR is often a policy requirement 
for many corporations in their policy manuals. Business and employment agreements 
use ADR as a required initial pre-litigation step in their agreements and as a preventive 
measure to deal with potential conflicts. For many tribunals, such as the Human Rights 
Tribunal and the Landlord and Tenant Board in Ontario, mediation and arbitration are 
important and sometimes mandatory parts of the tribunal process. 


R mechanisms to encour- 


36 WK Winkler, "Some Reflections on Judicial Mediation: Reality or Fantasy?" (24 March 2010), online: Court 
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need only look at the people 


ir retirement cari pee 
His ses: justice." The hourly rate of a paralegal is significantly more affordable 


than that of a lawyer. The cost of legal services does limit access to justice for many 
Canadians. Thus it is those same people who will seek alternative methods such 
ADR to avoid going to trial and use alternative service providers such as paralegals to 
represent them. As former Chief Justice McLachlin says: 


In the age of the Internet, people are questioning why they, the consumers of 
legal product, should be forced to go to expensive lawyers working in expensive 
office buildings located in expensive urban centres. Why, they ask, should a client 
retain lawyers, when integrated professional firms can deliver accounting, financial 
and legal advice? Why are simple disputes not resolved in simple, cost-effective 


mediation rather than by elaborate and expensive court proceedings? Public 
attitudes and demands are changing.” 


Uum RE AL. 


Since one of the primary goals of ADR is to improve access to justice, the ADR: 
process has relied—and continues to rely—heavily on the services of paralegals. Para- 
legals can participate in the ADR process in several ways. First, paralegals can act in 

sie ss a lawyer as they do in other litigation matters. This means that through 1 
ire ADR process, paralegals are often directly involved in gathering and preparing 


materials that will be i i ist wi | 
istrative arra presented to the arbitrator or mediator. They assist with admin: 


DR proceedings. Finally, they often prepare the 


wi 
GU 


—— HEN" 
37 Canwest News Service, “Access to Justice 
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38 Supra note 21. Titical for Canadians (9 March 2007), 


The involvement of paralegals assisting lawyers in ADR proceedin 


E Qs cosel 
traditional litigation. Ke 


mediators, as their analytical abilities, legal tra 
make them desirable candidates. 

Finally, paralegals can represent their own Clients i i 
referenced above, ADR proceedings are conducted Gees = 
such as our court systems, and in administrative tribunals. As licensed re ate Se, 
paralegals can fully and effectively act for their clients in these ADR T "€ Ca 
No matter where the paralegal turns, most of their Practice as a Berg. Ne: 
involve some form of ADR (e.g., small claim Courts; provincial offences court, Pies 
conviction offence matters, or administrative tribunals). ) e 


ADR Standards of Practice and Ethics 


Legal representatives entering the profession must ask themselves how they can rep- 
resent their clients effectively without ending up in court. There are many alternatives 
to going to court that representatives can use to resolve their client's disputes, such 
as negotiation, mediation, and arbitration. Strong negotiation and mediation skills are 
key to a representative's success. Legal representatives must clearly understand both 
their ethical and professional obligations to the profession and their clients, related to 
the use of ADR options. Codes of conduct within the legal profession ensure that legal 
representatives inform and encourage their clients to use these alternatives and, if so 
instructed by the client, take steps to pursue those options. 


Governance of Legal Representatives 


A centrepiece of Canada's legal system is to ensure that the public have the right 

to fundamental justice by obtaining legal advice and legal representation. In 1797, 
Canada's oldest law society, the LSO (formerly called the Law Society of Upper Canada) 
was founded as a way to regulate the legal profession. Over the next 200 years, 
Canada’s law society leaders from around the country established the Federation of 
Law Societies of Canada as a vehicle to share ideas and common experiences. This 
non-profit agency is now the national coordinating body. Every legal representative in 
Canada, including lawyers, paralegals in Ontario, and Quebec's notaries are required 
by law to be a member of a law society and governed by its rules. The function of 
these law societies is to regulate the legal professional in the public interest. Canadians 
expect to be served by legal professionals with honesty and integrity in the provision 
of their services. Canada's law societies have an important role in hearing and investi- 
gating public complaints, and where necessary, impose discipline on legal represent- 
atives. The Federation works with law societies to develop high national standards of 
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Ces; 


nd Prompt Manner: 


Self-Regulation Sa 


The LSO is considered a self-regulated body, which requires that la ba, 
an organization that has the paralegals be licensed in order to provide legal services. As a self-regulating RS 


` Perty entry: 
i i i acting as advocate, treat a trusted to th, h 
Power to create and enforce ` |awyers and paralegals oversee their own regulation through the Lso in accordans t e When eed: Couns With civility and essc ÈY their die 
industry standardsand with the Law Society Act. The LSO is funded through lawyer and paralegal li 3 Encourag he adminis. 3nd "en A 
regulations with its members fees. Members of the LSO elect their own members to become benchers, whet sing 


` ated a Model Code of P i 
e ck) ` deration cre OT Professional 
up a small executive group to regulate and supervise the legal profession in Si The Ten lawyers. Its rules are designed to eg C asa national cog 
These benchers form a variety of committees, such as the discipline Committee any. for Ca of law in Canada while recognizing that end ethical s andard for de 
may also serve as adjudicators at discipline hearings. E | ue of some ethical standards, ifferences May exist in te 
H e ° ic: 
The licensing process is an important one as it ensures that its members have appli 


1 a 
certain level of training and education, experience, competence, and professional 


i nd Princi 
the accepted conduct or conduct. Based on the authority prescribed by the Law Society Act, the Paralegal E The Function a Inciples of the L 


é aw Society 
actions of professionals Rules of Conduct, the Rules of Professional Conduct for lawyers, the LSO's By-Laws, f Ontario 
luring the course of activities and the Paralegal Professional Conduct Guidelines set out further professional and 0 ' ; 
in their profession ethica obligations of lawyers and paralegals, Thus, legal representatives must carefully paralegals and lawyers in Elek Ces to the LSO for guidance as tothe proiion 
Consider their codes of conduct and by-laws within their profession i of legal services, including any form of ADR. As Part of 


its regulatory function 
um responsible for ensuring that lawyers and Paralegals meet its high Ee 


f learning, competence, and professional conduct. In Ontario, it is through the Law 
SE Act that the LSO is empowered to Tegulate, license, and discipline its members, 
According to the Law Society Act, the function of the LSO is as follows: 


therefore critical for the LSO and its regulated members to consider all methods of ` 
conflict resolution, including ADR methods, in the Course of their legal practice, 


Codes of Conduct 


Codes of conduct were introduced to the legal profession in 


i 4.1 It is a function of the Society to ensure that, 

(a) all persons who practise law in Ontario or Provide legal services in Ontario 
meet standards of learning, professional Competence and professional Conduct 
that are appropriate for the legal services they provide; and 

(b) the standards of learning, professional Competence and professional 
conduct for the provision of a particular legal service in a particular area of law 
apply equally to persons who practise law in Ontario and persons who provide 
legal services in Ontario. 


While the function of the LSO is clearly focused on paralegals and lawyers, the 
DO must always keep the public interest of paramount concern. This is echoed quite 


legal practic d dearly in the principles to be applied by the LSO and set out in the Law Society Act: 
its practitioners. Inappropriate conduct was defined and disciplineg throu e ani 


42 In carrying out its functions, duties and powers under this Act, the Society shall 
have regard to the following principles: justi 
e 
1. The Society has a duty to maintain and advance the cause of justice and th 
tule of law. justice for the 
2. The Society has a duty to act so as to facilitate access to justice for 
people of Ontario. 2 
3. The Society has a duty to protect the public interest. 


Š egal pr, i 
including lawyers, Paralegals, mediators, and Notaries. While each law re? 
own specific rules of conduct that apply to particular members, all mem Y has its 


: ý ; e 
legal profession are required to conduct themselves in accordance With the. S of the 


Act honourably and with integrity; 


39 "Whatis the Federation of Law Societies of Canada?” (2022), online: Federation of Law Societies of Canada 
<https/lsc.cafabout-usiwhat4s-the-federation-of-law-societies-of-canada>, 1 “a "— anpil 

40 J Fairlie & P Sworden, Introduction to Law in Canada (Toronto: Emond Montgomery, 2014) at 414, fc Geer Codes of Conduct” (ast visited 27 July 2022), online: Federation of Law Socet* 
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4. The Society has a duty to act in a timely, Open and efficient 
5. Standards of learning, professional competence ang 
for licensees and restrictions on who may provide 
Should be proportionate to the significance of the 


nne 

d professi nal = 

Particular le OP duct 
Ce. 


gal se Rule 7; Duty to Licensees and Othe, 


TS—Dy 
regulatory opi... "Ces ice Manage act wig 
Jectiye 8: Practice gement—Gen ith cou i 
to be realized. es Rule insurance erat Obligations, merken d 9604 fa | 
emn | adver; | 
3 Y : Responsibilities to the Law Soci ising ai 
When paralegals were first regulated and licensed in 2007, the Paral l Rule 9: duties to report, professional mikuq Tuna fro * | 
Conduct (Rules) were also created by the LSO to set out the high ethi cal saw of Mctand cong et M the an, d 
Ontario's paralegals. This code of ethical conduct places an emphasis on the r d Soy WMS paralegal 
set of written rules that ship between Paralegals and those with whom paralegals deal in si 


their practi competence 


legal Rules of Conduct T 

of the Para Š i recognizes 

j This duty to the client is paramount ang 255 ° duties 
dieno. 


I ' i e 
a professional body = regulatory body. The LSO is thus responsible for handling any c 


Paralegals 
Omplaints aga; described by Guideline 5 of the p UMBOrtant dur, 
wyers and paralegals and breaches of their respective codes of conduct.4 Seins j paralegal. li iid Professional Got aus ve 
. Log í igati š 
The Rules aim to ensure that legal representatives observe professional condy Ze This duty includes Pad vus teen, Maintain confidential mm 
that includes ADR methods. These requirements are woven throughout the Rules t conflicts of vadit idend ue to represent the client Unless ge asa 
promote and educate the public about ADR as an important and viable option fx good ipse Gët Gei ne on Important for the Eres tony 
resolving conflicts and disputes. : SH Geet, "ent that most of the duties outlined in 
4 4 the 
d . 
CS ing to Rule 1.02: 
The Paralegal Rules of Conduct and ADR a gerit x 
: qi xil H "client" means a person who: 

e Paralega Rules of Conduct Set out the professional and Moral standards that (a) consults a paralegal and on whose behalf the paralegal provid 
Paralegals are required to follow in order to maintain their licence with the LSO There to provide legal services; or SS OF agrees 
are nine rules of conduct, which are set out in the box, the Paralegal Rules of Conduct. (b) having consulted the paralegal, reasonably concludes that the paralegal 
pe em ees in = chapter will focus on Specific aspects of the Paralegal has agreed to provide legal services on his or her behalf 

ules of Conduct as they relate to a paralegal's res 


and includes a client of the firm of which the paralegal is a Partner or associate, 
whether or not the paralegal handles the client's Works 


THE PARALEGAL RULES OF CONDUCT 
Rule 1: ed and Interpretation— Definitions for key terms Used throughout 
Rule 2: Professionalism—ssues related to professio 

Civility, undertakings, harassment, and discri 
Rule 3: Duty to Clients—Client-related issues such as competence 

conflict of interest, client property and withdrawal from re, 
Rule 4: Advocacy—Duty to clients, tribunals and others, disclosur, 


An essential part of the duty to the client requires that a Paralegal be competent. 

Thus Rule 3.01(1) requires that "Lal paralegal shall Perform any services undertaken on 

a client's behalf to the standard of a competent paralegal." Clients who hire a para- 
legal do so because they do not have the knowledge or expertise in the legal industry 
to represent themselves. As a result, they expect the paralegal to have a certain level 
of competency and skill to deal with their case. A level of Competence is important on 
the basis of both ethical and legal principles. Legal principles suggest that paralegals 
must adhere to a certain standard of care to avoid any negligence. Paralegals must 


nalism, such as run : 
s z: tegri 

mination grity and 
` Confidentiality ` ` 
Presentation 


i Ke Se ë of documents also consider their ethical responsibilities and use sde rines d bed 
interviewing witnesses, communication wi witnesses givin, test; fi legal Fre tt 

j La egal matter withou 
the paralegal as witness and dealing with unrepresenteg E eel competent to handle the g 


Rule 5: Fees and Retainers—Issues including contingency fees, j 
splitting and referral fees 

Rule 6: Duty to the Administration of Justice General duty, security of d 
ities, public appearances and Statements, and unauthorized Practi 


the dient (Rule 3.01 (2)). A lack of competence not only has an impact on the dient, 

10 whom there is a disservice, but also brings discredit to the entire legal eene 
According to Rule 3 01191, a competent paralegal is bios WE geg uA 

applies the relevant knowledge, skills, and attributes appropriate to ` en ei 

undertaken on behalf of a client. This includes “implementing, e eer Weg N w 

the chosen course of action through the application of appropriate skiis, 


w 
V) negotiation [and] (vi) alternative dispute resolution.” 


Ont retainers, fee 


Urt facil. 
ice 


43 Fairlie & Sworden, supra note 40 at 414. 
44 Supra note 1. 


E m *S Paralegal Pornar 1.214 aami A February 2022), online: Ur 
" Unnal Fel san Fx 
ADR FOR LEGAL PROFESSIONALS p 


Scanned with CamScanner 


substantive law 

the statutory law and 
jurisprudence that creates, 
defines, and interprets the 
rights and obligations of 
those who are subject to it 


procedural law 

the practice and procedural 
rules that a court or tribunal 
uses to prescribe the steps 
to enforce legal rights 


legal opinion 

a written or oral opinion 
given by a licensed paralegal 
or lawyer to the client that 
expresses their judgment or 
advice based on the law that 
applies to a particular case 


professional judgment 

the capacity to assess situations 
or circumstances carefully and 
to make sensible decisions 
about matters and conduct 


Being a competent paralegal requires knowledge of general legal Princip) 
procedures, as well as the substantive law and procedures for the legal s, m 
vided. Substantive law comprises the statutory law and jurisprudence that Si Me 
defines, and interprets the rights and obligations of those who are subject « š 
Procedural law comprises the methods and procedures for enforcement of the E 
and obligations set out in substantive law. "hts 

It is here that the responsibilities to ADR are clearly set out. A competent paral 
will ensure that, once the necessary information has been gathered and investigates 
and the correct procedural and substantive law considered, they will Properly con. 
template the chosen course of action to recommend to the client. Like advocacy (Rule 
3.01(4XOfvii), alternative dispute resolution is a chosen course of action that Must be 
considered by the competent paralegal (Rule 3.01(AXo(vi)). 

At any stage of the retainer, paralegals would also need to communicate the 
procedural laws, such as statutes and rules of procedure, that impose certain conflict 
resolution methods on any given legal action. At the outset of any potential legal 
action, the paralegal must review the procedural act or rules applicable to that particu- 
lar court or tribunal to determine all the steps of the litigation process, including ADR 
methods. Each tribunal, court, and jurisdiction has different rules with respect to the 
use of ADR. Some require that mediation is mandatory, while in others it is voluntary 
participation by the parties. Each one may have a different procedure that is required 
during the course of the action and may include or exclude specific ADR methods. 

Moreover, it is the paralegal's duty to ensure that the client is aware of all foresee- 
able risks, costs, and consequences associated with each course of action. The benefits 
of ADR will vary at different stages of the litigation process. For example, mediation 
should be conducted early enough in the litigation process to be cost effective to 
the parties settling and avoid the excessive costs of litigating the matter in court. 
Arbitration is advantageous to parties that seek a private adjudicator with a particular 
specialization, to conduct a hearing that can be tailored to the time and needs of the 

parties involved. Once all options are explored, the legal representative should not 
only clearly express a legal opinion about the substantive legal implications of the 
client's case, but also provide a clear assessment of the pros and cons, including costs 
associated with the different courses of action. It is through such a legal opinion that 
the legal representative can provide professional judgment to the client. Professional 
judgment is the paralegal's capacity to assess situations or circumstances carefully and 
to make sensible decisions about client matters and conduct. 

The competent paralegal must also apply effective communication skills, it is no 
surprise that one of the leading sources of misconduct and client complaints relates to 
poor communication with the client. This impacts all stages of the litigation process 


Guideline 6 notes the following: 
10. Rule 3.01(4) contains important requirements for paralegal-client 
communication and service. In addition to those requirements, a paralegal can 
provide more effective client service by 
10.1 keeping the client informed regarding his or her matter, through all relevant 
stages of the matter and concerning all aspects of the matter, 


i lient ex 
40.2 managing c Pectations t 
paralegal will do or accomplish and Ee Establishing vty 
cos i 
10.3 being clear about what the client E t, and LIU 
er and throughout the retainer «7 


retain : 
egardless of how a legal opinion ang 
ie lly, the paralegal must 
` writing or Ora St careful) are 
den the client. Any recommendations ees communiesn Ch, Site 
wit commencement of the retainer but also dur; should be Sie 
" li iei 
H P wie dge of the facts and issues evolves in à SR Course of the E Only at 
outcomes anticipated at the outset of the rere Client an rant A 
ctations can alter drastically due to au Er cha 
jan, some clients firmly believe that they 
he way to the Supreme Court of C; 
tached to their position and do not ne h Case 
° Cessarily und They are 
cing to court in terms of the costs, as well as the impacton futue qs Padel 
the opp osing party. They have little experience or understanding oe with 
of taking an action to court. € harsh realities 
Another factor that can affect the application of ADR is informati 
thereof. It takes time to gather all the facts of a case in order to SES SE 
of a negotiated settlement. Many cases are simply not r eee 


š Ce. Rady to o 
possible settlements early in the case. Mediation for a legal action ae e 
vehicle accident, for example, would likely not be appropriate until the B D 
P ave 
obtaine 


Professional judgment 
i 


Nge, 
Number factors d ] 
Want " 5 e Out 

š o have their dayin etel a 
nada” to Tesolve their Count" and 


d a doctor's report clearly outlining the injuries of the plaintiff, 
Similarly, paralegals need to consider these same factors as part of communicating 
any ADR recommendations to the dient during the course of the retainer, For example, | 
mediation would not be appropriate at the early stages of a legal action when at | 
enough information is available, but it might be beneficial at later stages. 
In addition, when considering whether to proceed with mediation or negotiation, 
paralegals should be aware of sharp practice from the opposing counsel that may dag practice. 
seek mediation as a means of trying to obtain an advantage by using dishonourable when a paralegal obtains, or 
means. This includes tactics such as attempting to raise the overall legal costs to the ties to obtain, an advantage 
party by scheduling mediation when the parties are clearly not ready or prepared to forthe paralegal or denig, y 
reach a settlement. Some may utilize it as a delaying tactic by sending opposing dients using dishonourable means 
who do not necessarily have the proper authorization to enter into a settlement, such 
as a junior-level employee who is representing the dient on behalf of the party who 
isa company. Specifically, Rule 7.01 of the Paralegal Rules of Conduct reinforce the 
general professional courtesy that legal representatives are expected to follow. 


shall not take advantage do 


(1) A paralegal shall avoid sharp practice and 
s or mistakes on the part of other 


act without fair warning on slips, irregularitie i eer 
licensees not going to the merits or involving the sacrifice of a dient's n9. 

Q) A paralegal shall agree to reasonable requests concerning t Tem e 
adjournments, waiver of procedural formalities and similar matters that 


Prejudice the rights of the client. : 
Gm , Nieren COMMUNE, 
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manner that is abusive, offensive, or Saale? inconsistent 
a professional communication voten paralega ; | 

(4) A paralegal shall not engage in Ed E uninform 
competence, conduct, advice or charges of other licensees, b 
when requested, to represent a client in a complaint involvin 


With the o 


ed criticis 
m 
ut Should be’ the 


e pr 
g another license 
(5) A paralegal shall answer, with reasonable promptness, all 


z professional le m 

icati i requiri x 

and communications from other licensees oer equire an answer, anda Kee äi 
shall be punctual in fulfilling all commitments. a 


SHARP PRACTICE w VATRE 
You have been contacted by the opposing party, a large com 
ation with your client. As you are preparing for the mediation, 
discloses the name of the person who will be attending the me 
the company. You Quickly recognize the name of the person and 

son has a very junior-level position with that company. su GN 
Question for Discussion X E 


diation 


What should you be Concerned about With respect to the represen ati 
company is sending? Bini ake EE 
Advising Clients 
Honesty and Candour 


48 Supra note 1, r 7.01. 
49 Supra note 45, Guideline 7, 
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ction that heads to court rather 
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lient. Bein h 
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js ul and forthright in advisin 
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M Ng o 
Ada 'Ortant Eh even if ig S 
f all possible outcomes. Guideline 7 SPecifieg t Cien, Dro 
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ian to 
evertheless, a paralegal must not 9n m Settlement y 
Onest and erests 


$ Ndi 
3 9 their e Mea 
shorten the duration of a legal a ient abou 

a 


cti Out all m E parat 
i Jon `" matters; Ze 
ofit for them in the long run, tt isi Or low, A 
T 


when advising a client, a Paralegal 


e should explain to and obtain a ementi 
services the paralegal will provide and at what ee about 
instructions or agreement, the Client g ` Subject to a 4 
matter. Many decisions mage nsn Co iar Se NY Specific 

dis SS 
the responsibility of the Paralegal, not the dient a SS Sal services are 
of professional judgment, However, the Paralegal a ig te 

e "ida 

on the specific client goals to be met as a result of the Dee t should agree 

| ADVISING CLIENTS = — —— e) 

| Fact Scenario viso PINE ee T 2 j 

|. Sue is a newly licensed paralegal. She started her own firm, including hing apan. ` 

| om assistant and renting an office space, She is trying her best to market the new \ 
s m and generate new clients. One of her clients has submitted an application with l 

D Human Rights Tribunal of Ontario. The client Was fired as a result of her 

| Ge skills. The client experienced a miscarriage six 
w 3 


Months ago. She was required to ` 
back to work immediately, and has since experienced sever 
go 


e depression asa result | 
f the miscarriage. Sue's client is claiming that the Miscarriage should be considered 1] 
Š disability under the Ontario Human Rights Code and she should not have 
a 


— a 
_— 


e been H 


if the matter continues to the hearing Stage. Sue decides notto 
| preparing or rehearsing for the mediation 


| ss) 

| : sites rat bet A Sot es o y à 

|. Question for Discussion Gëft, omnes E 
ethical breaches in à ' al Rules of Con- ` 

| Discuss the possible ethical breaches in accordance v th the Paraleg I 

| duct and other issues that may be of concern. 

A 


\ 


enee 


Confidentiality 


ee of confidentiality 
Many clients that participate in ADR have concerns about the degr 


they may be less open 
that may be experienced during these procedures. As pese ofthe mor 
feral participating A TU mey s oe ch about their case during 
i nature of ADR and a fear of revealing too mu 


inform al 
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Rule 3.03(1) A Paralegal shall, at all times, hold in Strict confi 
concerning the business and affairs of 4 cl 


e ; iden 
lent acquired in the 
Professional relations| 


hip and shall not disclose any such informari 2 


t as to what 
n be done as 
Process, This under- 
: uring an ADR Session. 
nt in error th, j 


S OF Con, 
y stating Something that the client wanted t emain eebe d 


O ri 
Settlement and Dispute Resolution (Rule 3.02) 
b. The duty to clients in Rul i 


e 3 further requires that Paralegals advise their Clients ab 
Settlement and dispute resolution: Out 


a o m 
51 Supra note 1, r 3.03(1). 
52 Supra note 45, Guideline 8, 
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I shall Consider th, 
The paralegal s the use of h 
e appropriate, inform the den " ADR oe e dispute resolu, 
B ps to pursue those options s DS. and, if 5o ower 
stel 
ing and settling legal Proceedi 
mmenci Sec K 
d responsibilities to the client. at the Outset of a Ven of the pars. 
lega the client in the decision of Whether to begin a legal pe. P atalegal Shout 
assist will require a discussion about the Various p os ceeding Pa 
decise rl law, discussed earlie 
ro 
and P 


re Art Of that 

r in this chapter, un, ZÜ cons oi Substang 
| should advi “However, ag he ive 
inue, the paralegal shou! advise and encourage Settlement Z P'Oteedingg 
conne ;ossible. This can be achieved through Ë Vari E 
ably P tion, Mediation 


Os are a 


son. ughout this book, such as negotia 
thro 


ing to litigation, 
instead of a ir may be successful through n, 
Early SC the paralegal should first Seek inst 

achieve d tlement to the other Party as soon TY possible, The o 

offer o! accept the offer or may counteroffer, The Negotiati May conti 

party ps eet settlement is reached. According to Guideline 7. Ei 

and forti In the course of the Proceedings, the Paralegal shoulg Seek the Clients 
2: uctions to make an offer of settlement te the other party as SOON as reasonabh 
ins! den After receipt of an offer of Settlement from the other Party, the paral ai 
possi isin to the client the terms of the Offer, the implications of accepting 
ogee and the possibility of making a Counter-offer, When Making an offer of 
Ke ent, a paralegal should allow the Other party Feasonable time for Teview 
sett pixels of the offer. The Paralegal should Not make, accept or reject an 
D of settlement without the client's 


Clear and informed instructions To avoid 
misunderstandings, the paralegal should Confirm the client's instructions in 
any 
writing. 


3 
EN 

a 

g 


q 
4 arbitration, Or simil ds 


egotiation betw, 


s een the 
ructions from thi 


' Patties, To 
S client to 
aS reasonaby make an 


Not accepting a reasonable offer of settlement m 
cost consequences. me concept is explored in mor 
ss m ieee expecting to head to court, settlement at any stage of the 

a Es qe b difficult to comprehend. Clients are Used to what they see on 
H inh : Ovies and expect a judge to ultimately resolve their dispute. There 
ee Í es intment from the client when the decision is settled without 
may be some KSE reality is that the majority of cases settle before going = 
heading to court. omes the paralegal’s responsibility to convey this reality = : 
Ee Date SC with that outcome. There continue tobe ird 
rd ee on encouraging settlement and resolving cases outside : 


ay expose the client to Significant 
e detail in Chapter 11, "Selecting 


Can Paralegals Be Mediators? 


iators. Traditionally, lawyers 
Rule 2.01(6) recognizes that paralegals can also act as bet Es 
have often filled the role of a mediator. However, in un ier de 
mediation has expanded, many others from different profe 


53 Supra note Jm 3.02(11) and (12). 
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apists, faith community leade 


ther: into their career * nq 

oie. including psychologists, social ae turn neti prima) s “hie 

now paralegals. Some Copia n while a growing in a numpa 
others act as a mediator on a part-ti r 


Leading a full-time career in mediation |S 


The Paralegal Rules of Conduct and fig 


Paralegal-Mediators i 
Outside Interests 
For paralegals who wish to practise as mediators, the Paralegal Rules of Conduct x 
ivi mine how such an activity should take place. This practice is considered an outside 
an activity that may 


activity, which Guideline 2 defines as an activity that may overlap or be connected with 
| or be connected with the the provision of legal services. When participating in such activities, paralegals must 
Provision of legal services fully adhere to the Guidelines to ensure that the outside activity does not impair their 

ability to provide legal services to their clients. For example, if a paralegal is scheduled 
as a mediator in a mediation that involves the client in another matter, it may give rise 
to a conflict of interest. Either way, a paralegal that chooses to continue in another role, 
Such as a mediator, must, according to the Guidelines, continue to fulfill their obligations 


under the Paralegal Rules of Conduct. This includes duties such as the following: 


* be competent in Providing legal services, 
* avoid conflicts of interest, and 
maintain confidentiality 5s 


Whether the activity gives rise to a confli 
a paralegal would need to consider whether 
dient or from the outside interest, 


ct of interest or causes any impairment, 
to withdraw from representation of the 


Conflict of Interest 


The Paralegal Rules of Conduct state 
not, must disclose any possible confli 
according to n 


that paralegals, whether acting as mediators or 
ct of interest as soon as possible. Th 


e concern, 


ge or be 


— 
55 Supra note 45, Guideline 2(4). 
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ociates e part Dean 
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a = e s 
erg SET BAH zy SE the medi Ronee = Suite d 
iready done so. Refe ide tee" flics nter Sy have not 
areas paralegal' outside interests may Conflict with the for More information 
E clients" Paralegals q SH 


that they can E 
d withdraw from the mediation. "Eë remain imparta 


Lag as a Mediator 


al chooses to act as a medi 
ties of the para 


legal who acts as a mediator Shall, at th 
.01(6) A para à " 7 SNE outset of the med: 
SH that the parties to it understand fully that the paralegal is m sd a 
representative for either party but, as mediator, is acting to assist i c a 
esolve the issues in dispute.5* 


The objective here is to ensure that there is no co 


nfusion on the part of the parti 
to what role the paralegal has in the mediation in 
as i 


Keep in mind that according to the Guidelines, "this does Not preclude the mediator 
from giving information on the consequences if the mediation fails "e 


OUTSIDE INTERESTS ` 
| Fact Scenario Sen Gë M is ; Aur qe oops pee | 
| You have been hired as a mediator in a personal injury case, You ae also a partner ` 

with a paralegal firm and have had many years of experience dealing with personal ` 


$34 


56 bam 
3] bidat 2(6). 
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p< - ` | 
_ injury cases. Clients continue to hire you as a result of your extensive experience, | 


Scanned with CamScanner 


Question for Discussion 

| As a mediator, what are your obl 
| of Conduct? Be sure to reference 
describe their application. 


a Be 
igations according to the Paralegal 
the section numbers that may apply 


Confidentiality 
Like paralegals, Mediators are required to keep any client papere confidential 
unless the parties consent, For the paralegal-mediator, this responsi A ity not only iç 
set out in the Paralegal Rules of Conduct, which the paralegal must follow, but also 
is included in other aspects of the mediation, including the mediation agreement 
prepared by the mediator. The mediation agreement clearly sets out the obligations 
of confidentiality that bind both the mediator and the parties involved during the 
mediation and subsequent to the mediation. Any information that the parties may 
discuss while in caucus ts confidential unless the parties involved consent to disclosure, 
Any information about the mediation itself, such as any information and documents 
during the mediation and post-mediation, is confidential. Parties choose mediation 
often because of its private nature. Mediators should inform the parties of this duty at 

the outset of the mediation and also in the mediation agreement. 


CONFIDENTIALITY | 
Fact Scenario | 
You are a paralegal representing a client in a mediation in a landlord and tenant mat- i 
ter. Your client is the tenant in this dispute who is defending an application by the. f 

landlord about unpaid rent. The client has told you that he would like to do every- | 

thing possible to stay in the apartment, and has some money set aside to pay the ' 

rent for the next three months. He was behind a week every month only because of | 

the timing of when he was paid. However, he recently found out that his workplace, : 

which has been under significant economic strain, may be cutting employees, and | 
he may be one of them. He does not want the landlord to know about the fact that 

he may be unemployed. He is concerned that, because the mediation is informal, 

|. the information may be used against him and he will be kicked out of his apartment, 


Question for Discussion 


What can you do to assure your client that both you and the mediator Will keep all 
information and documents confidential? 


RRING CASE STUDY 


a student who lives in the basem, A 


Angela fi house owned by her landlords, Mane offended t 
ment > "la has lived in the apartment for the past ane Towed a par ° 
ae while attending college, Overall, Mary ha a her Swn pai 
mon with the living arrangement and her landlords Possible be 
nappy ^ nicer and more reasonable than her Previous eks away 


d nid This apartment is quiet and Angela hasa e Angela 
lan 


vacy sO that she can concentrate on her school Claims court, t 


i 
= =e ates as ‘Soon as 
kating Competition is just six 


TT t y Sy sh d 
of K The rentis reasonable and within her very limited > kV Cannot afford NE = anything about law 
4 et. She has also found Mary to be easy to talkto ei hree more nth; ç ner Her lease will be 
by E any minor issues arose, t i erase desi = had hoped to extend 
wi began renting out thei es " Semesters ber 
Mary A ae ie year. They needa GE C 1 Ne parties SEN qe epe: 
aparte Mary likes knowing that Someone else ee “nue with S Wing Red SE ‘hey wil cor- 
d D á o GE e 
Fa when Leo goes away on business, Both Mary n the Outcome of this dispute, it will depend upon 
ur Leo like their current tenant, IS She is always Discussion of s 
a s i i o d 
; her rent, is very polite, and seems t cenario 
on time ed o be Retaining a Parale l 
trustworthy. gal: Angela cannot afford to 


Last month, there was a leak that completely flooded 

e of the closets in the basement. Unfortunately there 
m water damage to Angela's personal belongings, 
nduding her special, prized competitive figure skates. 
LAB would like to be compensated approximately 
$1,000 for all of the damage, Stress, and inconvenience, 
She has obtained a written estimate that it would cost 
$600 to replace the skates alone. 

Mary was shocked that her tenant asked for $1,000 
to cover the damages that she had suffered. She spoke 
to Leo about it and he insisted that skates cost less than 

| $100 and said that Angela is trying to take advantage 
of them. 

Leo ended up offering Angela $60 so that she could 


buy a new pair of skates at Canadian Tire. Angela was 


* Consider ADR. W would tal 


í ke too Yong to get a 
Small claims court date since Angela needs the 


money to replace the Skates as soon as pos- 
sible. She should discuss ADR options with her 
paralegal. 
* Quick Resolution with Lower Cost. The paralegal 
Will likely suggest Negotiation or mediation as 
good options for Angela to consider in an effort to 
resolve this dispute. Both of these processes have 
the potential to resolve the matter Quickly and ata 
lower cost than going to court. 
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CHAPTER SUMMARY 


Over the last 30 years, significant changes to the justice The licensing of Paralegals by the | cc an 
system have affected the way legal services are delivered ` legal services to clients give rise to impo 
and used. Economic and societal pressures have led to paralegal in the resolution of di 


[hy 
a "corporatization* of lawyers and law firms, reduced costs are excessive and schedu 
numbers of sole Practitioners, and resulted in excessive 


delayed for long Periods, altern, 
legal fees and increasing costs and delays for trials to are an important consideration 
resolve disputes. The consequence of these changes in the the long run. 
legal industry has been significant. Hardest hit have been Ae a result, the regulatoi 
average Canadians who can no longer afford to access profession is set up toe 
the justice system throu: 
legal representation and 


d the Pre 
rtan duti 
putes. At a time 


led court a 


à a 
atives to resolving Sa 
and benefit fo, n. Pity 

S 


let, Š 
we $ 


Don 


ry framework of th 
e 
nsure that Paralegals p 


gh the traditional methods of 


encourage, and implement the use of ADR 

Xr rta LAM Court systems. The Beginning with the regulatory body of paralegal “el 4 
- mic has continued to highlight Significant recognizes that i i i S 

Changes to the Canadian le : eria: idu icd put 
gal system both for the better interest. This duty i l. i i JS RI 

and worse as legal services had t Ne Mp d 

O adapt t i i Ee 

teres ege Pt to an online Law Society Act, which outlines the fu d 


Unfortunately, the tradi 


tional legal industry itself has re: Sr a 
been slow to respond and often reluctant to change. Many EE See e ec 
lawyers avoid using alternative me; 


As public pressure for access 
mount, the legal indust 


Conduct that i 
Despite current chan i | 
Sen ges to the legal industry, much 


E 
e 
a 
D 
3 
m 
zy 
= 
o 
g 
P 
D 
= 
° 
z 
= 


providers to lawyers and self- 
i turn led to the regulation of p, 
acknowledgment of paralegai 


representation. This has in 
aralegals in Ontario and the 


: j a growing industry of A| n skills The hope is that in 
in the legal system Is as authentic Participants t“ives with these skills, "e vil eode e Cl 
f the needs of all Canadians. Get 


KEY TERMS 
access to justice, 8 legal opinion, 20 


alternative dispute resolution (ADR), 2 mediation, 12 rights-baseq 


Model, 3 
k Rul y 
code of ethical conduct, 18 outside activity, 26 seen i fessional duer 
competent Paralegal, 19 procedural law, 20 SORA 5 Ct, e? 
judicial mediation, 13 professional conduct, 16 ^ 3 


Law Society of Ontario (LSO), 2 professional judgment, 20 


REVIEW QUESTIONS 


1 Describe how a rights-based model of justice has 


10. Wi i 
slowed the change to employ methods of alternatives ae AER rei 
to adjudication. Ty to regulate 


i i 11. Wha 
2. Outline and describe the economic and social enge thea” 
` in the legal profession that have led to the increasing 
use of ADR practices. 


3. What programs has our legal industry provided in 
` response to the need to provide more alternatives to 
our justice system and improve the public's access to 
justice? 
a. Case management. 
b. Legal Aid Ontario. 
c. Pro Bono Law Ontario. 
d. Mandatory mediation. 
e. All of the above. 
A. Differentiate between the terms access to justice and 
` access to courts and describe why they are different. 
5. Describe why lawyers and judges were reluctant 
to embrace mediation as a mandatory part of the 
litigation process. 
6. What are the possible roles and methods of 
i participation of a paralegal within the ADR process? 
a. Paralegals can act in support of a lawyer as 
they do in other litigation matters. 
b. Paralegals can also act as third-party 
facilitators, arbitrators, or mediators. 
c. Paralegals can represent their own clients in 
many ADR proceedings. 
d. All of the above. is 
7. What is judicial mediation? Describe how it is used as 
a method of ADR in our legal system. wë 
8. How has the global pandemic affected the delivery o 
legal services in Canada? » 
9. Discuss the impact of the R v Jordan decision on 
criminal trials. 


20. 


EXERCISES 


ix B 
1. Position Activity: Take a Stand (ee I M à 
2. Negotiation Role Play: Sell That Stroller (see App! 


Would function, 
13. As members of thelso, 
Professional and ethical 
authorities that Set out 
^4. Define a code of condi 
the code of conduct t 
lawyers. Describe the 
as it relates to paralegals, 
15. Which specific sections of the Paralegal Rules of 
Conduct make reference to ADR? 
16. Describe and distinguish between substantive and 
procedural law. 
17. Generally, when should ADR be considered during 
the litigation process? Describe the advantages and 
disadvantages and what factors should be considered 
in your answer. 


18. What is the paralegal’s responsibility with respect to 
the client and settlement? 


19. Cana paralegal be a mediator? Provide the statutory 


ides the LSO with the power and 
‘the legal Profession in Ontario? 


Paralegals must adhere to 
Obligations. List the various 
‘those obligations. 


luct and list the elements of 
hat applies to Paralegals and to 
Purpose of that code of conduct. 


or other authority for your answer. 

You have been hired as a paralegal to represent a I 
new client and bring an action before the small daims 
court. At issue is the fact that your client was hired to 

renovate a house, and the owner has refused to pay 
him saying that it was “shoddy workmanship" Your , 
client is quite angry and is eager to take ahs Sot al 
the way to the Supreme Court of Canada” if = a 
to. You decide to file the daim immediately withou 2 
properly discussing the possible ee Š em x 
your client. Discuss the possible ve Sie 
accordance with the Paralegal Rules of Conduct. 
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Appendix A Definition of a Paralegal 


Law Society Act, RSO 1990, c L.8 


Interpretation 
1(1) In this Act, ... 


"person who is authorized to provide legal services in 


iii. a document that relates to the stru 
sole proprietorship, corporation, Partne fa 
other entity, such as a document that Ga Do 


the formation, organization, reorganizat; to 
Ontario” means, registration, dissolution or winding-up of a 
i e 

(a) a person who is licensed to provide legal ser- entity, 


vices in Ontario and whose licence is not sus- 
pended, or 
(b) a person who is not a licensee but is permitted 


by the by-laws to provide legal services in On- 
tario; 


iv. a document that relates to a matter under th 
Bankruptcy and Insolvency Act (Canad, a), e 

v. a document that relates to the Custod 
access to children, 


vi. a document that affects the legal interests 
rights or responsibilities of a person, other than 
the legal interests, rights or responsibilities re- 
ferred to in subparagraphs i to v, or 


y of or 
Provision of legal services 


(5) For the purposes of this Act, a person provides 
legal services if the person engages in conduct that in- 
volves the application of legal principles and legal judg- 


ment with regard to the circumstances or Objectives of a 
person. 


vii. a document for use in a proceeding before an 
adjudicative body. 


3. Represents a person in a proceeding before an ad- 
judicative body. 
Same 4. Negotiates the legal interests, rights or responsibil- 
ities of a person. 


(6) Without limiting the generality of subsection (5), 
legal services if the person does any of Representation in a proceeding 


a person provides 
the following: 


1. Gives a person advice with respect to the legal in- 


terests, rights or responsibilities of the person or of 
another person. 


(7) Without limiting the generality of paragraph 3 of 
subsection (6), doing any of the following shall be con- 


2. Selects, drafts, completes or revises, on behalf of a 


person, 
i. a document that affects a persons interests in 
or rights to or in real or personal property, 
ii. a testamentary document, trust document, 
power of attorney or other document that re- 


lates to the estate of a person or the guardian- 
ship of a person, 


when, where or how to sel 


2. Conducting an examination for discovery, 
. Engaging in any other Conduct nec, 
es 
conduct of the proceeding. Sary to the 


ANA ED E E(C A! DD/ACCCCIAMNIALC 


pendix B Activity: Take a Stand 
H 


P articipants: Each student Working with ap 


* beer or Wine 
` dog oF cat 
* Car or bike 


artner 
Level of Difficulty: Introductory 
e' 


_ ne: Set aside approximately 20 min 
ps including 10-15 minutes for 
á d 


ue for this 

the questi 

swers and 5-10 for the debrief. questions ang 
an 


` breakfast OF no breakfast 
* Sugar or salt 
* chocolate or chips 
jectives 
On oduce ADR and conflict. 
D Allow participants to take a position 
. and discuss the reasons (interests) 
why they took that position. 
Allow students an opportunity to 
` take a position and understand the 
reasons “why” they are taking it. 
Begin to understand the reasons for positi ie 
. and how they are similar to conflict, 


* Meat eater Or vegetarian 
* Morning Person or night hawk 
* introvert or extrovert 
` city wing or Country living 
* homework or no homework 
* Tim Hortons or Starbucks 
* thrift Shop or name brand shop 
* book or movie person 


Debriefing with Students: 
° Ask the students What the factors led 
them to take a certain position. What 
Motivated them to take that position? 
* They should begin to list the following: 
* Beliefs/values/morals 
* Religion 
* Background 


PE en as an in-person activity or 

. virtual in breakout groups of two people. 
e Use an open area large enough for 
people to move freely on two sides of an 
imaginary line in the middle of the room. 


e The educator instructs the groups by saying the 


* Personal Welexperiences 
* Expectations 
* Finances 


following: “I am going to ask a few questions 

that require students to choose a position 

on a particular topic. Each side of the room 
will be assigned a particular position on that 
topic.” Then ask students to move to the side 
of the room that most applies to Nen. 

e After students have moved to the position, j 
casually ask students why they took a certain 
position and what motivated them. l 

* You can go as long as you would like with 
this activity. The point is to get people talking 

about why they took certain positions (e... 
finances, culture, education, family). 


* Environment 
* Experiences 
© Physical state 
* Education 
© Culture 
* Convenience 
© Ask students why we have conflict. What are 
the main causes of conflict in the world? 
© Point out to students that the two Wes, 
are very similar. Often the positions 
we take lead us to conflict. : 
«Advise students that conflict will 
pe explored in the next dass. 


1 rted 
Questions to Get You Sta Gries 
The educator asks, "What is your preference?" betw 
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iation 
Appendix C Role Play: Sell that Stroller Negotiati 


Level of Difficulty: Introductory 


Ti 
activity, including 5 
Negotiation, and 5- 


< 


° Conducta Simple negotiation without any 


ns about negotiation. 
this negotiati 
le plays for CO 


* Refer back to 
lessons and ro 


3: Debrief: 10 minutes 


Debriefing With Stu 


* Ask Students to Share their group's Settlement 
agreement 


* Discuss the interests or both the p, 
Determine Which ones are compat: 
list for all the students to see, 
What factors influenced the buyer and seller? What 
was important to them? 
* Whyis therea range in the Prices ang settlements 
that different 


dents 


uyer and seller. 
ible. Draw upa 


groups reached? the newest Stroller on 
Sell that Stroller 8 big market for old 
Buyers: Asmita and Neelabh gate standards, M 
š older stroller model 
Asmita and Neelabh are expecting their first child. inventory. His 
ey would like to buy a stroller for their new baby. too much s 
ey live in a 5mall town that is qui (Asmita ang N 
the big City. They are a new Couple, and money is Stroller in the 
Quite tight these days. They have a lot of items that day since he 
they need to buy for the baby. TI 6y decide that they asit is an eye. 
can only afford to buy a useg Stroller. However, Safety stroller for $2 
Is a huge Priority ang they have heard that Someolder he bought the us 
models may not meet Current Safety Standards. The 
baby’s due da 
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mmm 


to find something quick) 
Type: Negotiation Role Play that sells new and secon 
ici d P. Baby. Inside the store, the 
hin s kinds of new strollers wit! 
are new, with very few used st 
Ime: Set aside approximately 30-40 minutes for this are quite pricey. There are som 
d minutes to read, 20 minutes for the sell new strollers but they woul I 
10 minutes for the debrief price range. Asmita notices One i 
jecti quite dusty. The stroller is made 
> Can to be an older version, There is n 
the stroller. Asmita fondly reme 
; her mom used in her childhood 
on following ees was made by Prego. It Seemed ti 
Parison purposes, knows from the flyers s 
Procedure 


dix C Continued 
Appen 


as been sitting in his store 
i in ago Maurice did a m, 
ma but has not done on 
SE so he would like t, 
CO $ 


and he is not sure when 
r at least not lose his m, 
o 


Sted buyer However, he 


Ora '€ Sale then sell it for less 
: i 
ney. Maurice also now: 


‘Our and a half drive 


— sa 


r 
Scanned with CamScanne 


Seller: Maurice, Go Baby 


Maurice Started Go Ba 


ars ago after havin 
his Own kids and à 


Stroller recalls ang 


e 
able to sell it since, He Would like to sell ^ 


Understanding Conflict 2 = 


Learning Outcomes 


After reading this chapter, you will be able to: 


* Understand the meaning of conflict. 

Appreciate the impact that conflict has on our lives, 
Recognize the positive aspects of conflict, 
Identify how conflict. Can develop. 


Understand the different styles for dealing with 
conflict. 


* Identify your own dominant sty 
conflict, 


le for managing 


* Recognize when it is appropriate to use the various 
conflict resolution styles. 


° Apply the Concepts from this cha 


pter to a recurring 
conflict case scenario, 


Appendix A Activity: Defining 
Conflict 


Appendix B Activity: Describing 
Conflict 


Appendix C . Exercise: Internal 
Conflict: Job Offers 
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Introduction 


Conflict is a word that 
consider its meaning or t 
true understanding of conflict 


we hear on a regular basis, but we rarely take + 
o understand the impact that it has on our lives. bos time e 
can help to make sense of actual disputes for ne. 
ing to understand other Perspectiv Your, 
ts. Additionally, trying See? SS, su t 
and for your clien ip to develop strategies in order to better Manages Dee 
iq 


" 

ing party's view, will hel ; 
een effectively represent a dent weier BN. 
This chapter explores conflict, examines the olution styles 


re commonly used to deal with it, and outlines some of the benefits associated w. 
Sas conflict outside of the courtroom. The content will help legal professiona, 
0 daran an awareness of their own style of conflict resolution and how it Can Cl 


to future work in the legal field. 


What Is Conflict? E 


A fight, a disagreement, an argument ... all common words that are used to describe. 


conflict. Conflict can refer to some type of opposition: a battle, a physical confron. — 


tation, or even a war. Conflict could describe a situation that brings about raised 
tempers, loud voices, and physical force, or it could be a situation that is ultimately 


4 
H 


resolved peacefully and productively. 


P 
* 


Theoretical Definitions of Conflict 


Over the years, conflict resolution theorists have put forth various definitions of con- 
flict. According to Fisher, conflict can be defined as “a social situation involving per- 
ceived incompatibilities in goals or values between two or more Parties, attempts by 
the parties to control each other, and antagonistic feelings by the parties toward each 
other."' Both Skjershammer and Ellis and Anderson focus on the feelings associated 
with conflict, suggesting that it “occurs when an individual or group feels negatively 
affected by another individual or group"? and that conflict is “characterized by mutual 
feelings of hostility.“? Wieviorka suggests that conflict is "what happens when the 
interests of individuals or of groups are antagonistic and they are in conflict for status 
or power. "* 

A common theme among these definitions is that each hasa negative connotation, 
referring to antagonistic or hostile feelings. This implies that conflict itself is a nega- 
tive social interaction. However, this implication is not necessarily correct Alth SS 
common emotions experienced during conflict can range from anger andd oug 
indifference, conflict is not, in essence, negative. In fact, conflict is necess pati t 
society because it can help to bring about change and working throy ye aun 


situation allows us to make progress. As suggested by McCorkle ang d 8 conflict 


cese, safely 


1 RJ Fisher, The Social Psychology of Intergroup and international Conflict Resolution (New York: Sprin 

at9. 9E Verlag, 2012) 
2 M Skjorshammer, “Co-operation and Conflict in a Hospital: Interprofessional Differences in Perception 

ment of Conflicts” (2001) 15:1 J Interprof Care 7 at 10. and Manage. 
3 D Ellis & D Anderson, Conflict Resolution: An Introductory Text (Toronto: Emond Montgomery, 2005) at g 


Á ET EN 


e 
no live in a very stagnant society With littl 


e 
the opP who feel that it is time to challenge the status qu 


arties, conflict resolution skills and inappropriate reaction 


our AUN ose of this book, conflict can be defined as 


How and Why Conflict Happens 


nd the el 


interests. : 
uis us from getting what we want. The other Party to a conflict could be a friend, 


family mem 
or the gover £ lationshi t \ donshi 

Gert, a professional re auons IP, a contractual relationship, an employment 
Erioni, or no relationship at all. The other party is simply someone who has an 


a 
| : ads "W SENSE Of orders 
AB to raise, and respond to, various Confli ee a 

» For example 
+ SO 
imagine 
lay initially face Conflict in, 


use u 
Problem ae ae e 
4 elieves that 
y 1 more about Es, 
Det involved.” As such, Conflict itself is ret pees We 
ative; our tack of 
S to conflict make People 


pum : : as i 
"a from opposing views or incompatible positions andi tate of disharmony conflict 
in 


lict is not necessarily negative and it is needed in Order to make prog 
ress. 


affects everyone. At any stage of lite—trom Young children to teens, adults, 
derly—conflict can happen when there is an incompatibility in the fulfilment 
, needs, or goals. Conflict can occur whenever Something or someone 


ber, acquaintance, or complete stranger; it could even be a corporation 
nment. It could be someone with whom you have an interpersonal rela- 


opposing position and differing underlying interests from your own. As explained by 
m Barnard, Laffier, and Maynard: 


All people occupy the same Earth, but each of us inhabits a Separate perceptual 
reality. How individuals, families, countries, and Cultures Make meaning in their lives 
varies radically. No matter what value, principle, or belief we select as sacred, we 
must accept that others will see things differently? 


5 SMcCorkle & M Reese, Mediation Theory and Practice (Boston: PearsorvAllyn and Bacon, 2004). 


6 LHeft, “The Mouse and the Earthquake: An Introduction to Systems Theory" (2006) 17:8 Systems Thinker 2 at 2. 


1 B Mayer, The Dynamics of Conflict Resolution: A Practitioner's Guide (San Francisco: Jossey-Bass, 2012) at 120. 


8 IP Lederach, "Conflict Transformation" in G Burgess & H Burgess, eds, Beyond Intractability (Boulder: s; 
Iíormation Consortium University nf Calarada 2003) online: <htto/Avww bevondintractability org/essay! 
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Interests, Keeping in Mind — astate ot disharmony 

Tesulting from, Opposing 
views or incompatible 
positions and interests 


ly, "[clonflict 
S, everyone is constantly involved in conflict 


e.g., a medi u Profes. 
i ; crt mediator or arbit 
or a legal professional (e.g., a lawyer, paralegal, or judge). rator) 


11 ibidat 29, 


FOR LEGAL PROFESSIONALS p ww 


involvement of Legal Professionals 


ionals become involveq x 

rofession s With a clien., 

Legal Deche to confront an issue (e. a ag 
dient r when the client is forced to deal 


art SCH required to respond to a 


i WSUIt aqa; 
Claim) py ao” issue (e. against another 
offence 


3 e lime parta When Charged wi 
ice, they have Eeer all other Strategic ie have opted to one = 
aa esult have become firmly entrenched in t eir Position dealing wi E e issues at 
E: otions and reactions. Fortunately, a legal Professions a Can trigger a ran 
of em g these matters, appropriately, to arrive Nal can K ge 


i i ri 
resolvin ing a settlement or making Submissions for St Possible o 


w : Utcome (e 
tiating : n 3 lesser pen, 9. 
j^ providing EE ee legal Professional che tu i 
i u a Bee liene " 
fulfilling eir : settlement or in - vic Clients best interest AT PAR 
by. to arrive at à T Seding to litigation j ` OMS May mea fiduciary duty 
a lient's position. However, it can be challenging f 10 advocate { a duty that requires legal 
ee ane d a client's situation, to appr Professionals to put 
un er their dient's interests 
associate GH ahead of their own 
(d 
more ca the conflict in a way that 
S| 
decons™ : 
ctive' T Online dis, te 
erspe s. Pute 
resolution processe 


| of responsibilities, at the end of the day, 

PRACTICE | should be viewed as a “conflict resolv 
LLA their client through the resolution process by presenting them 

|. with options, Teviewing the benefits and Consequences of each | 

| option, and by making a recommendation ‘to their client as to ] 

which pathway to follow. of Course, the final decision isaway | 
ultimately made by the client. Wee 3 enda 


v 


>s 
i 


Resolving Conflict 


Most people have had a conflict situation that they wish Se Ge es Se 

or have said something that they wish they could take bad Hir E 
have a situation that, if it were possible, they yong like ps - Ge a 
dealing with situations in the “heat of the moment,” we d ee 
best or deal with things as rationally as we should. Con i “Arents sala 
Work best when parties use a proper approach and are in the rig 

have a reasonable discussion, 
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Conflict Resolution Styles 


ays. Some 

ath conflict in varying w. 

emeng Litas tend to shy away ed turbuli 

ile other s < 
ege each person has a wakap ja e ia 
i th conflict, eac d I 
GEN ech the most effective style, but it rs 
the way a person natura ly a! S 


People Con Ton 
ent situation, t 


LL 
aging cong E Thi 
ural strat, ETC 


EIY that Dn 
en DI 
ed ation. A persons Ss 
when that individual ts faced with a conflict situation, A rsons a. Sy 
instinctually deals with conflict — nagement style may change over time and with experience, For 
conflict mai nent st 


n e 
e change a persons level of aggressiveness when faceg With “amp 
getting e ind Ae may also change to suit the situation; many people wi 
reed seg when kuona diferent people (e.g., an ag a 
ilferent st d " 


gressive Style wi 
bling, but a passive style when dealing with an elderly grandparent) or might à 
“aska "in in the workpl, 
Thomas-Kilmann Conflict their style depending on the environment (e.g., one style place ang Ne. 
Mode Instrument (TKI) e : 
style at home). E 
3 questionnaire developed e person's development of a dominant style for resolving conflict can be 
To measure conflict based on past experiences, including both successes and failures in dealing with 
Management styles confici D can be attributed to personality, such that a shy and introverteg pei 
wawa would rarely have an overbearing or aggressive conflict management style, [t can al 
a conflict management be learned bns persons cultum 
Style in which one pany 


environment and by observing 
addressed by their own family. Regardless of how it is developed, i 

Strives to win at all costs 
individuals to Í ü 

compromising 1, conflict situations a 
a conflict management 
Style that involves reducing Control over how 
expectations and getting flict styles, vo. 
only a portion of war X COnfli dé e 
e 

was originally sought Legal professionals wi 
conflict sit 


how Conflict is 


t is helpful for 
oach in dealing 


n avoiding style), complete the 

a conflict management style in the criteria provided 
which a party resists dealing 
with the issues in the dispute 


Thomas-Kilmann C onflict 
collaborating 
a conflict management The Thomas- 


Management Styles 
Kilmann Conflict 


| Mode Instrument (TKI) is a well-known tool that 
style characterized by is used to measure conflict management styles 13 Similar to the Questionnaire you 
Working with the other completed in Figure 2 1, the TKI divides conflict management Styles into the foll 
Party to problem-solve and ing five Categories: competing, compromising, accommodating avoid Ow. 
develop creative solutions collaborating. "dng, and 
12 Supra note 10 at 38, 
13 The Thomas-Kilmann Conflict Mode Instrumen: 
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IGURE 2.1 Questionnaire; Det, 
f below 
tement bel 
d each sta 
Lee 


ermining Y 
Y Our D 
and indicate Whether minam Cong: 
th nflict Resoluti 
— — 9 statement describes the Way you feet ton Style " 
Nn “T eel about dealing with conflict. 


that 


| YES 
arise, 


T person is Comin, 


ke the Other 
T think meeting halfway is a great Way to solve a Problem, 
When I see a conflict arise, I'd Prefer not to Set involved 


It is important to me to voice my views. 
1like to work with others when problem-solving, 
1 often sacrifice what I want for What other 
I don't mind giving in a little if the Other per 
I try not to stay away from disagreements 
| go after my goals firmly. | don't back d 
| feel that | can learn from others and h 


People want, 


tson does as well. 


and arguments. 


own from arguments, 


Ope that th 
It is important to me to preserve the relationship 


ey Can learn from me. 


When | am in a riq situation, 
Itis important to me that the solution is fair to 
l: 


everyone involved, 


| like to wait until tensions have blown over, 
li 


I will make sure that the other person hears my position. 


I like to make sure everything is discussed thoroughly. 
f it is important to the other person, | don’t mind Giving in. 


| feel satisfied if some of my concerns are Tesolved in a dispute. 
I rarely confront people when | am upset, 


I like to get my way. 


| try to work through issues that arise. 


What the other person is seeking is more important than what | want. ` 


| will often suggest that my opponent and | split the difference when we arein dispute, 
Wi 


have to deal withthe people who 


5, Ga? Ü 
Sometimes | refrain from giving my opinion so that | don't 
us disagree. 
"m Accomplishing my goal is very important to me at any cost. 
D Mike to find solutions that satisfy the concerns of everyone involved. 
19, 


don't mind putting other people's needs ahead of my own. 


\was 
A successful resolution would mean that | get at least some of what | was seeking, 
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FIGURE 2.2 Scoring: Determining Your Dominant Conflict E 
Resolution Style 


COMPETING 
The competing style is characterized by a strong desire to "win" or to Des, j 
Hamelinck and Bjorkquist describe competitors as the people who “will fight to tan N d 
to accomplish their personal goals and, in the process, care little or nothing about E ; 
relationships with others." "^ Typically, competitors are seen to be extremely aggressi 
they are willing to do anything to accomplish their own goals. Competitors are also ON 
seen to be uncooperative, because they are not relationship-oriented when dealin s 3 
conflict, Many competitors are willing to sacrifice the relationship in order to acon 
their goal. Often, when a competing style is used, it will produce a winlose result be, RK 
a competitor will not back down until they achieve their desired result—a victory. “a 


COMPROMISING 


Ing to Barsky, accommodators have a 
concern for the needs of 
others. “15 Whil 
3 e accommodat, 
Ors ar, 


cooperative, i i i ese 
p A continually using this approach car also build 
resent ent f 
D 


15 Supra note 10 at 39. 
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TEM. 


ue 


ENS 


uii e 


re 


ts tO feel as though they hay, 
o star imd y have been 
who men produces a win-lose situation: a y en advantage 


ost O was eager to please by qi, ` for hc 
š on who Y giving in, the other party and a in dating 
S for the 


avo DING 
d ically do not want to get involved in cong, 
poi do not have an opportunity to face Conflict and May i 3 
that interest in cooperation because th Other disputants mxentionally ensure 
have ips to fix problems. They are oft, Sy are not Willing 5 Wolders are seen to 
relatio oals because they would rath en viewed as havin © invest time in their 
their o g ot possible to elei T Not pursue issues is a low need to meet 
However, iti dai Y resolve a situation į e at May cause conflict 
yen if a pro © HO away,” chances are it um Not dealt with at 
resurface at à Vater 


dcm. pecome an even greater issue, Typically, bo 
neither their own needs nor the needs of GC w 
a lose-lose outcome in the sense that the gentle 
IS 


aborating style is used when the participants are wi: 
peer discuss ia Lee different options, a dr ifc 
resolution that S ee pem E Sr ^ collaborator is Sirens See à 
aggressive and willing dm ie ii e the other parties. Collaborators i is non- 
concern for ble ti s 5, as Well as for the needs for Others, P 
collaboration desch de i ú of time in the Process, it tends to produce TUR 
ven that are worth the etto | onflict resolution theorists would suggest vm 
ould all strive to De more laborative in dealing with conflict, bec hs 
b win-win resolution. , because the end 


result iS often a 
SUMMARY OF THE STYLES 
Figure 2.3 presents illustrations of the five conflict management styles using three 
examples: an interpersonal conflict over scarce resources (the last piece of cake), a 
paralegal representing a Client who wants to recover an outstanding debt, and a para- 
legal negotiating with a prosecutor. 

Figure 24 plot Ve five different conflict management styles to demonstrate where 
they fall on a cooperative/uncooperative continuum and an aggressivelnon-aggressve 


continuum. 


When to Use Each Style 


Although most people have natural tendi 


managing conflict, it does not mean tha 
style. It is important to realize that people can change the way that they respond to 


„conflict by taking the time to assess the situation, and making a conscious choice 
as to which style they believe would be the most effective. Examples at is itis 
appropriate to use each of the conflict management styles are presented below. 


encies to typically use one dominant style for 
t we are limited to using only our dominant 


—DF:éSQOO,Um -- 
16 ibid at 38, 
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Examples 
FIGURE 2.3 Conflict Management Style 


24 Approaches to Conflict 
Orralegal —Provinci: fA originally developed by K Thomas and R kitman, 
| i Offences Exa; ` me NG 
T Small Claims ple: ze, A. pi MPETI 
| Interpersonal Example: Who — Howtoresolvean | to the Prosecutor a Peaking co à 
| should get the last piece of bs $10,000 debt. — |offence notice. an "Do it my way: 
| ge H » 
| cake? — titled to the full My client would like to fight š . Control, compete, force, "Ver. PO 
— S : client is en! r a : GIES: CO! ets reso 
Competing (pant 1 See | sem paid immediately. z ticket and proceed to trial. M sre ight 1 owe 
uu & | My dient will agree to split the dif- | My client is willing to p coe 
's split the piece of cake | 
Compromising | Let's spl k 
half. 


and accept only $5,000. — | if you will agree to a ie 98, 


this together 
| | mission for a reduced fing 


STRATEGIES. ur 


gialogu OTHERS TO: Avoid or 


ec agree coca we 
REFERS C re CHARACTER con s 
wen fole W Dm miis n d willing to to commod? P. ERS to pO 
--— EE S e need to make any penalty that you think would E zeen Problem-soive 
adi swag to accept the amount | be reasonable. 
D 
i be fair. 
that you think would 


1 don't feel like having cake — My client will not discuss it 


My client does not want a trial 


d : Impatient with 
| CHARACTER information-gathering 
e 


"Me . 4 
k 9Wea Vite e 
| with date. | LOW if you do thE samer 
== = cient would be wiling to fig- | Would you be willing to Withdraw | CONCERN FOR tuan tS: — Expectations, C as: 
Collaborating — | Why don't we consider other My a voluntary payment plan the charge if | provide proof the 9 RELATIONSHIPS bargain, aive án tare ien, ONCERN FOR 
desserts that could be options | ros of the debt that can be | headlight was repaired the same [2 difference. EATON; 
dp im | uum oranaltemate | day as my client was charged? — | CHARACTER: Cautious SC 
I z d i PREFERS OTHERS TO. Compromis 
i | — - z [ accommodate s 


COMPETING 
The competitive style should be used when: 


ACCOMMoD ATING 


* the goal is to win 


“Whatever you say 
Low is fine with me” 
* when one of the parties knows that they are right or CONCERN FOR 
wants to stand up for their rights or beliefs GOALS STRATEGIES: Agree, appease, smooth 
* the parties are not concerned about their future relationship. 


nter into 
RACTER: Refuses to enter 
Ze or to gather information 


PRÉFERS OTHERS TO: Avoid 
- 4 


The competing style is often seen in the courtroom when a legal representative tries 
to present the merits of a client's case and convince the Presiding judge to rule in their 
favour. For example, if your client is served with a Plaintiff's Claim, but you can prove 
that the allegations are untrue, it would make sense to take a competitive approach 
in defending your client. 


CHARACTER: \nterested in others 
information and approval 


PREFERS OTHERS TO: Control 


O 
“Conflict? 
m n 
onflict? 
What B 2" 
| : avoid, flee, deny, 
RATEGIES: WO J 
n withdraws delay 
E 


COMPROMISING 


ING 
The compromising style is appropriate when: ACCOMMODAT 


ing style is effective when: 
* both parties are committed to trying to settle The accommodating sty 


* the parties have reached an impasse (ie. are at a standstill) 
* an agreement must be reached within a specified time frame, 


| 
The compromising style is common! 


* one party recognizes that they are wrong (and is willing to admit it) 
y used as a last resort to achieve a qui k 
resolution. For example, during a labour dispute with a strike deadline quic 
union and management representative 


* the parties do not want to prolo 19 the conflict 
ues as the dead xL. ni i i H jes must be prese ed. 

5 may agree to split the differ, ‘ont, * the relationship between the parties IN 

remaining issues as eadline approaches. the 


* one party realizes that their case is not as strong as the other side's case 


1 ids in whi issue has less 
, Acommodation is often used in interpersonal conflicts in which the issue 
48 — ADR FOR LEGAL PROFESSIONALS 


A  hortance for the accommodating party. 


Over or ignore disagreements, QNein 


——— G 
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suspension 

the act of putting the 
"mptation to fix, correct, 
and problem-solve on 
old in an effort to more 
sely examine the issue 


AVOIDING 
Avoidance is recommended when: S 

tt „orth pursuing or there is little Hance Of success 
e the issue is not w oing relationship between the parties 
e E M in a delicate or dangerous situation 
© apal 


king up 

not feel safe in spea J 

and does S pas, involved and the parties need a chance t 

E ge? m an until they may be better able to deal with the sec 
off an low 


On ` 

f situations in an effort to keep th 
can be used in a range O! ler : ) the 
idi issues. However, the danger in withholding Opportunities to aq 
or resolve issues can cause tensions to rise and ultimately lead to a more ayy 
response when too much emotion is held in (e.g., the saying “the straw that bra 
the camel's back"). > 


COLLABORATING 
Collaboration should be used when: 


* the parties are willing to work out a solution together 
* there is sufficient time to address the issues surrounding the dispute 
* there is an ongoing relationship between the parties. 


The collaborating style is often used during settlement discussions or at mediation 
For example, by taking the time to discuss the issues, the parties ma 3 
is a solution that would Satisfy the interests of both sides. 

As a legal Professional, it is im 


: pisse portant to be aware of the Style that the client has 
een using throughout the conflict and the type of response that it has tri 
ere 
the other Party. As well, be mindful of the style that bein 


means to wait before resp, 

Situation. It means Putting aside the temptation t P acting toa confl 
order to more closely examine the issue. it is essentially xÇ dpr Glen. | d 
With the full intention of addressing the conflict at ae form of = se 
we try to deal with an issue before We are pre a re a Priate time danse 
Process of suspension allows each party to take a dta ffect ely reso oft n, 

and consider how to proceed, 1s By engaging in Suspenso their 3 N 1 
their thoughts and concerns before acting on them ae? T€ able SE S 

š 9 consiq 


UNicarin 
FOR LEGAL PROFESIAN A e 


PRACTICE Is 


y realize that thera 


E and ener d . 
to settling iy ` ` Mies devote | 
cos MER ii c 
MMON goals of +, a 
: LU. S Interests between the \ 


e Are there co 
wee Parties? — 


abandoned altogether (avoiding). 
EL 


Minor sports often utilize a variation Of suspension by implementing a "24-hour 

" which prohibits parents from raising an issue with the coach until the following 
rule, This allows parents an opportunity to think through the situation and prepare for 
day. discussion with the coach. A day later each side may have a better perspective of 
e and it allows emotions to cool down. 


As a society, we have become accustomed to instantaneous Communication. 
an reach their players at any time of the day or right. Similar, parents and 
be access to their coach on a constant and Continual basis. The ability to 
per ens in real time through text messaging or email does not necessarily lead to 
OH outcome. For instance, in the heat of the moment, an inappropriate 
Ree E b: made to the coach. However, if the same person had taken the time 
remark E Š ess the situation and then respond the next day, there Ca been 
to renew an ei -escalate the situation or for it to be properly resolved. WK 
Ee i: e mediate response, the parties can assess their own con É 
M Te QE and consciously adopt a strategy thet is most mes 
giai. ee: Further, what seemed like a major issue at the time, may 
the situation . ' 


ions have cooled down. 
i he next day when emotions nave c jmilar to the 
KL t a gus SIS could be better handled by using an approach sim 
erhaps o 


à jon. Even a Short 
24-hour rule and having the parties engage in the process of suspens 


— 
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cooling-off period has some advantages if it is not Possible to. 
Ury describes this as going to the balcony: Wait 


When you find yourself facing a difficult negotiation, you € 
your wits, and see the situation objectively. Imagine you ara tO step 
and then imagine yourself climbing onto a balcony overlook, Pegotiai, 


tino contacted Andre, the own, 


er of Sme 


Id be willing to inspect the cong; Oth Mo, ; 
"balcony" ts a metaphor for a mental attitude of detach 9 the at, 9n scil hat the “was so angry at the request that he refuso doing by ç 10 ensure 
ex luate the conflict almost as if up From ther The paving $ d slammed down the phone, Sed to discuss it any fı h Moves 
you can calmly evaluate you were a third pa Pakon, an tino H afraid that he had been taken adv Uther with 
think constructively from both sides and look for a mutually satista- Y. You 57'santino At the driveway fixed. A few days ier ege of and A 
resolve the problem >” wa pe able b Smooth Moves Paving working at TD Piso Call, Santing d not 
rot O! ` tii 
` crew hotos of the work they were doi - N his str ced 
While suspension (or use of the 24-hour rule) is helpful for short peri ci nt d WO PEU NO OR Caled ean uM tried to discuss Ts, Santing 
be prolonged for an extended period of time. Continual use o Ods, it ith on » d and both parties were yelli Sr. Y Was not Situation 
f suspensi with + escalate yelling. Santino insi NO before th 
avoidance and the use of the avoidance style can cause other issues (e 'on tums; ° conflic a back. Andre threatened to call the Police to hay Sisted that he VER 
the existence of a conflict, abandoning efforts to resolve the conflict, Si denying à his D ei © Santino charged with 
growth in the relationship). nd pre d ve? r the confrontation, Andre felt bad about the Way th 
Afte! slow this year, and he was feeling stressed. Andr at he Teacted. Business 
— zis pod been le of his workers, including the crew that ka Mss been forced wo lay 
off a €? ot the first time a customer had complained dei in Santino’s driveway 
: n d 3 This Wi ded to look into it before admitting any liability this particular crew, ed 
Discussing the Circumstances surrounding a legal disp, v. Andre Ze was to be sued. He was concerned that md tO Santino. The last thing 
or emotional for some clients. A client w s E ^s reputation. complaints would damage 
upset may say something they will js com ided to sue the com i 
einer: ey will later regret or santino had decide Pany in Small Claims Court b " 
decision ) . There are times ing the matter with a paralegal, he realized that + DUt upon dis- 
WISEN send the discussion. Know when t ee 


TIP 


ot very stone since it had been a "cash deal,” he r Mtm Were 
E their original agreement. The paralegal recommended Using a ae pr oat 
ute XEM gout bes pauer could be settled, At mediation oe facili- 
e ZE We TERME Company provide a quotation un e 
work. Andre would then have the option of refunding enough money for id S 
to be done by the other company or, if his work situation Permitted, perso = 
working with one of his crews to complete the work to Santino’ satisfaction m 
the industry standards. y 


your client in pri 
to remove themself 2 


client 


Case Analysis 


The case presented in the Case for Discussion box describes a contractual relationship 

between a homeowner, Santino, and the owner of Smooth Moves Paving, Andre. The 
details of the contract would have helped to determine who has the stronger legal 
position, but since it was a verbal contract and not a written contract, it would have 


been difficult to enforce in court. The paralegal was wise to suggest a form of ADR to 
resolve this issue. 


Using the definition of conflict that appears earlier in this chapter ("a state of 
disharmony resulting from opposing views or incompatible positions and interests"), it 
isclear that Santino and Andre were in conflict. They had opposing positions and inter- 
ests, and the angry exchange between the two parties could certainly be described 
as a state of disharmony. In terms of positions, the two parties were in disagreement: 
Santino believed that the work was not done properly, and Andre claimed that it was. 
Santino’s interests were to ensure that he was not being taken advantage of and to 
have use of his driveway for his vehicle and for his children. Andres interests were 
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relati 


forli Vei ware of the problems with the driveway before he |... 
antino w. 


tino had more time to think about the Situs the: 

with Andre. Therefore, San 7 consider the issue, and think about Gi RA than, Š 

Santino d specu a controlling the way that he initially respon deq Di ligt š 

ka ciiin a surprise phone call and responded instinctively with an Outr a 

a EET dpa several different conflict iets d MA Sing 

hone call was intended to be compromising and ac ating by Suggest lig 
SH: Moves Paving could fix the problem. However, when Andre responde; 

; idi the conflict escalated. This brought Sany. "ita 
competing yet avoiding manner, x ` ino in o 
more strategic response, and he also became competitive, wanting to use a Tights 
based approach to commence a lawsuit against Andre and his company. In this ca 
utilizing an emotionally charged aggressive style did not help the matter move tg, ^ 

settlement. Shifting to a more cooperative approach helped to achieve a resolution 
that satisfied the needs of both parties. It demonstrates that a person's dominant 
conflict management style can be consciously changed to adapt to the Circumstances 
Based on the resolution to this matter, it appears that the parties have worked 
together and collaborated at mediation to determine first how to quantify the cos 
of repairing the driveway. They also appear to have compromised by allowing Andre 
the opportunity to choose if he would like to do the work or to refer it to another 
company. 
This case also introduces a couple of conflict resolution techni 
discussed later in the book. Specifically, 
Criteria to access options for fairness. In t 


d to his company's reputation and the fact that it had not been à 
e 


Santing, 


ques that will be 
the technique of using external objective 
he scenario, the parties agree to rely on an 


eneo j ` the technique of developing more than 
one option is introduced. By generating more Ption (e.g. agreeing to a 
refund or having Andre complete the work him : 


i < himself), the parties brained-storm ideas, 
collaborated and were able to achieve a win-win resolution. i 


Resolving Conflict Outside of the Courtroom 


Parties generally want to be part of the decision-making process for di 
impact their lives. When conflict is resolved outside of the Courtroom (i 'sputes that 
there tends to be increased involvement from the Parties, Which 2 using ADR), 
collaborative and productive outcomes. The parties can Structure ° ead to more 
meet their needs and can incorporate creative Ways to resolve the nee resolution to 

A resolution outside of a courtroom setting is preferable for People 
involved in the decision-making process for matters that impact their live 9 want to be 
being passive recipients of a judge's order. A comparison of ADR and x rather than 
found that ADR can lead to many positive outcomes, including: al Outcomes 


* participants are more likely to completely resolve their issues 


immediate positive shifts in Party at 
. 


d each 

re ? : al re. SU Other 
. Vane ved relationships ang attitudes t SPansibitity 

H 


e sati 


ina p 
en par 
responsi 


the rat 
well, m Resolution Centre) found that g 
l 


onfl 
SI resol 


further, aS 


with adjudicate 


Mediated Cases Adiudi 
compliance ` 7069, d — I 
nt Ph 
Full payme! e) 


Ittitu. 
ater acknowledgement of pe de 


` a 
sfaction with the process and final ee the 


itional incentive, agreeing o 
n addition À "Sing on a resolu 
igher level of compliance with the agree en Outside o Court wil ch 
i arties are involved in developing the solun a awen and often result 
bility and are therefore more likely to c ey feel a gre ‘ 
ight studies of small clai © Comply22 Personal sense 
view of eight studi Mall claims coy mediato 
re of compliance with a mediated Solution was pe, Programe 
e 


other study conducted by a California-based di 


6 perce 

ution in mediation had also receiveq Cas arties who hag achieved 

summarized in Table 2.1, the McEwen an 
found a much higher compliance r 

case d cases.25 


4 Compliance with the Resolution 


16.5% \ 
12.8% 


UW 


partial payment 


RJ Maiman, " Small Claims Mediation in Maine: An Empirical Assessment" (1981) 33 MeL 
n& j 


CA McEwe 
Rev 237. 
Y idi forums for settlement discussions 
i opularity by providing alternate ) 
ADR has conde (MAE can take place in law offices or coffee Shops; meeting 
(e.9., ps ir de woke for mediation; and hotel conference rooms are often used tor 
rooms can be nity to resolve matters without going to court. 
itration) and the opportunity 
arbitration) a 


jal Outcomes i as 
i Tia in Small C 
21 LCharkoudian et al, “What Difference Does ADR Make? Comparison of ADR and 
21 L Charkoudian et al, 


i 45. 3. 
Court Q017)35 Conflict Resolution Quartery 7 at45. An Empirical Assessment? 098033 MeL ev 7 
22 CA McEwen & RI Maiman, "Small Claims Mediation in Maine: "9"? Ci Cases" (2004) 22-2) Conia 
23 RL Wissler, "The Effectiveness of Court-connected Dispute Resolution in Mediate 
Resolution Quarterly 55 at 59. in Small Claims” (11 June 2015), online: 
24 M Robertson, “Compliance Success with Mediated im: im#comments>. 
Canada «https:/Awww.mediate.corartides/Robertson! 


25 McEwen & Maiman, supra note 22. 
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RECURRING CASI 
5 Discussion of Scenario 
Conflict Resolution Styles mmodating Style: Mary's Conflict 
h Acco! man- 
Mary quite likes their tenant, Angela They would chat but he never made the phone call to the Police Dur, ` agement style can be seen as accommodating 
f the front yard. Mary learned that the confrontation, Leo exclaimed that “al Studer “Y because she quickly made the improvements 
nem e e Une | fefe p —workinga  iresponsible and greedy" and accused Ar. Sents a t Angela had mentioned and she anos Angela atis When he aggressively confronted 
Angela is putting herself through college ng ng to steal money from his wife." He on Gela of me pee that she would take care of eve rything Angela about the amount of the damage. 
- H ` i A D i 2: 

PARU HE On WON branding soc imt Mri corn ge chance to get a word in edgewise bef Zi her | m accommodating approach works well intri * Compromising Stye: Angela displayed a compro- 

Ore he ituation because of the on-going nature of the ising style because she was willing to split the 

E 


peting in figure skating competitions. Two months ago, i $ D 
` while Leo was away, she invited Angela upstairs for din- back upstairs. He later regretted his actions, apologi lationship between the parties, cost of the damages with Mary. 
is ° Use of Suspension: Perhaps Leo should have 


and wanted to Vet Mary handle everything). Later 
in the Scenario, he demonstrated a very com- 


ized 


ner and the two had a nice chat. During this dinner, for the outburst, and offered her $60 for new Skates, petitive Style: In the scenario, Leos conflit š 

Angela mentioned a couple of small improvements that Prior to this incident, Angela had been happy Ë e Co agement style first was presented ac Bd Suspended his reaction and waited 24 hours 

were needed for the basement apartment and Mary her living arrangement and enjoyed interacting h ne 9., he did not assist with tenant selection instead of confronting Angela with an impulsive \ 
| had them resolved right away. Mary. She did not really know Leo because he was aa odia Sod A 22275 outburst, 


away a lot for work. Angela was very worried about her — 


long weekend, Angela sent Mary and urgent text mes- — finances since she was putting herself through School 
| Sage saying that there was a flood in the basement Leasing this basement apartment had been perfect. for 
Mary assured Angela that they would look into t when her because it was walking distance to college and the 
they returned home two days later. This was not the Price was right. Angela had previously noticed a musty CH APTER SUMMARY 
irst time that Mary and Leo had Problems with the — smell in the basement, but did not think too much of it, Conflict is a state of disharmony resulting from oppos- identifies five conflict management styles to consider 


pe os basement—they had significant damage She'd hada busy couple of weeks with midterms and ` iews or incompatible positions and interests. when dealing with conflicts: competing, compromis- 
@ ore they renovated t into a basement apartment. was anxious to get back to skating. When she was ing V! i i 8 "p ATI Y 
ë d A at all stages of life whenever some- ing, acc laborating. Yt is 
When they returned home, Mary was surprised to ting ready to leave for practice, she discovered that Conflict eae mds = the way of getting what RE ho yes to confit 
find a letter from Angela in their mailbox. Angela's let- of her belongings in the hall Closet, including her figure E absurd conflict is typically viewed negatively, by recognizing when it is appropriate to use a particular 
ter listed the items that were damaged and she asked skates, were completely soaked with water. Of course, e rave suggested that safely managed conflict. conflict management Style: first suspend initial response 
the! 


shin peur for the damages Mary would have she discovered the flood on a long weekend while both be a force for bringing about positive change. legal to the conflict, then take the time to assess the situation, 
'ed to work something out with Angela on her Own, Mary and Leo were away, S SS are often retained to become involved in and finally make a conscious choice about which style 
pro’ e 


Last month while Mary and Leo were away for the 
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m ten T on getting involved when he heard that When she texted Mary with the news, Mary assured ing conflict when parties have exhausted their would be most effective. e e a 
gela was asking for $1,000. her that they would take care of eve rything in a Binder managing ies for dealing with the issues that triggered There are many benefits associated with resolving 
own strateg conflict outside of the courtroom. When parties are 


| had reluctantly agreed because Mary is uncomfortable GREAT” In the i 
x Meantime, Angela looked i 
being home alone when he travels for work. Leo stayed ment cost for her damaged ie e EE Sg 
a e 


a SE that each person has a dominant style involved in the resolution, there tends om Ee 
Gees ing conflict will help legal professionals coratve and productive ee Zoe 

m CR their clients to resolve conflicts. The demonstrated that ADR processes can lead to g 

to work wt 


| Thomas-Kilmann Conflict Mode Instrument (TKI) compliance and party satisfaction. 
omas- 


she selected—Angela However, he felt that he had thin ia 
g that is damaged Angela mad 
le A 
A SC Se edel eet = was and left the list for Mary hoping that a E el S 
ic D wie! He immediately split the cost with her. However, gree to RM 
| š : , as Xi flict Mode 
| bangedon the basement door and stormed downstairs ` home, Leo knocked loudly on the a ey returned KEY N: : conflict, 41 Thomas SE " $ 
J to confront her. Although he had tried to remain Calm, her apartment While Screaming at th r and Tushed into accommodating, 44 inant style, 4A Instrument (TKI), 
| his temper got the best of him. He walked right upto would not let her explain an ythin € top of his lungs, He avoiding, 44 dominan! ! 
Angela, waved his fist in her face and yelled at her. leo to understand how important th j^ He just did Not seem = 44 Eeer 
blamed her for the leak and told her that she was not Angela does not understand in he skates are toher | ESSE suspension, 50 
getting 9ne penny from them. He had threatened to not compensate her—they seem t "d ay would | competing, 44 
call the police to have her removed from the premises, because Leo is always travelling ound T a lot of money | compromising, 44 
e world. 
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Theoretica| Approaches 
to Understanding 


Conflict 


ENEE 


ë 
Introduction di d 


Learning Outcomes 

After reading this Chapter, you will be able to: 

* Analyze conflict situations using various theoretical 
approaches. 


* Apply conflict theory to personal and professional 
conflicts. 

° Differentiate between various theories for 
understanding conflict. 

* Appreciate how theoretical perspectives can help a 
legal professional to understand how a client deals 
with conflict. 


* Apply the concepts from this chapter to a recurring 
conflict case scenario. 
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Introduction 


š ibution theory, the inf 
with attribution ry, erences are really assum, H 
: course, de without merit. F ibur Ons Which can 

There are many different ways to analyze and understand conflict, Peo ora ec another party's Aco = Jon error Tefers to fundamental attribution 
immersed in a dispute often have difficulty making sense Of their o, ° e Sei, pe oe me a = the external factors iare I| = ia Vas characteristics error 

; ives ie i ç i u " 
tion. The application of theoretical perspectives is Intended to provide See w e le — one party acts on their assumptions by assigning bl en See Died 
legal professionals to better understand their clients conflicts, Selected awa fy t occurs > its without verifying their assumptions. Interestingly we often insu, 'oiend durer 
be discussed in the pages to follow. Throughout this discussion, the contia 3 ve personal ung to understand another persons behaviour, but Often attribute En butour own behaviour 
will be applied to a landlord-tenant example in which the tenant is late in p. hoy, error een gful behaviour to external factors, For e 

i ro! i 

to the landlord. KE own W 
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Attribution Theory E 
attribution theory Attribution theory is a Psychological theory based on the Concept that p 
a psychological theory based on continually try to make sense of the world around them. In doing so, they oM tfully and punitively toward the tenant, thus escalating the conflict, H the 
the concept that people try to Or attribute, meaning to their own behaviour and the behaviour ct RE resolved at this stage, the tenant may then Start to avoid the landlord 
make sense of the world around inferences from behaviour is a basic aspect of human interaction conflict "s re, In this example, the conflict has not been effectively managed and has 
them by attributing meaning Attribution theory is often applied to Conflict situations because of the in the ma on inaccurate assumptions and a series Of wrongful reactions to those 
tothe behaviours of others aai inferences that we tend to make about another person's motives a been SE -— is self-serving bias, which ^ — 
internal attribution ina conflit In doing so, we often attribute blame for the conflict to th assump type of attribution error is se à 9 Blas, which occurs when we sel gun ` 
ther typ 1 Ih ful, bi - When internal attributions 
when behaviourcan In a landlord-tenant dispute, for example, the landlord may try to mak Pe internal attributions to conflict situations w Ae we are successful, but exter- w Ay Se 
be explained by a tenants late rent payment by SCH assign We ns to situations where we are unsuccessful. For example, the landlord are assigned to situations 
: ibutiol 
personal characteristic Situation, even if they had be nal attri 
OF dispositional factor ` ui 


dispositional factor 
individual Characteristics 


f a wait list of potential tenants and assign internal attributions to pene ad d 
might boast e want to live here because | am a kind, Teasonable, supportive extemal factors 
himself (e.g., 


Web ^ ` je are unsuccessful 
By contrast, if tenants complain about a significant increase in rent, be Wherew 
D C " 
landlord”). By 
that influence a person's 


ikely would not assign internal attributions to themself in this situation 
explained by a personal chara landlord likely think | am greedy or unreasonable"), but instead may assign fault to 
behaviour and actions of the tenants late rent pa (egu Seele tions, such as poor economic conditions or an increase in the cost 
external attribution ness or irresponsible nature external attribu " d 
when an inference about motive—possibly to enger ti of living. " can be a useful tool to analyze conflict situations, as long as 
behaviour is basedona — External attribution occurs Attribution theory 
Situational f; P ; z 
Se DR Emir, behaviour based on a Situational factor that is 


confi F d to be aware of our own tende cies 

mp ions are nfirmed. urther, we need to b A g idi SA 

"V e e gege: bias and the possibility of Com itting a fundamenta! attribu. 
to apply seit-' 


tion error. 


example, a late rent Payment could be attribi 
Storm or illness. 


According to Met oct 


to another party and the 
bution theory can explai 


uted 


e and Reese, conflict is driven 
way we interpret th 


N 
a by the attributions we assign ` 
š Butions hey believe that attri- 
itte When we attribute 
EW 


UST THINK I HAVE A 
“nace FOR SEEING OTHER 
PEOPLE'S FAULTS.. 


HY ARE YOU ALWAYS SO 
de TO CRITICIZE ME? 
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ent self-serving bias or commit à fu 
to justify their own behaviour 
Opposing party. In preparin 


PRACTICE 
TIP 


human needs Human needs theory Provides insight into possible Sources of 
a ZC that suggests Suggests that conflict Can be caused by an inability to meet fund 
ben CZ: cifically, everyone has certain essential basic human needs in their lives: 
Or her fundamental Needs * safety and Security, 
* belongingness and love, 
° self-esteem, 
* personal fulfillment, 
. identity, 
* cultural Security, 
distributive justice 


fair allocation of resources 
among all member 
of a community 


* distributive justice, and 
* participation in Society? 
Conflict is trigg 


ggered When a 
The inability to 


Person cannot 
Meet basic ne, 


eds can Promp 


See any Options to t ge 
t an aggressive reaction > needs. 


G Bur, 
» 2003), 


ich will result in further conflict 
anceis could be rooted in a need for 
viel nt disi ute unable to pay rent, they may 
RN enant e ay feel that the tenant's actio; 
indo ie ce, or to the landlord's nee, 
iputive e 
deri fool human 
ER, deep analys oals of human development 
including 9 the unmet needs of another 
rom engaging in conflict, We 
hese needs | a collaborative, problem-solving 
Pd engage in ance, if the landlord was to assure the tenan, 
ct. For Miro the living arrangement, then the tenant would 
rent would o e If the tenant were then to express appreciation an 
ense of End address the landlord's need: 
di 
andlor 


5 d recognition to the 
ls for identity and distributive justice, 
Gent ition, a legal Professional Should 
, derstand a client's Posi š š H Consider Which 
e ainada e: may have been jeopardized, By identifying the so 
lien 
of the C 


i i Urces of conflict 
an needs theory, the parties and their Tepresentatives Canachievea — 
through pam of the underlying interests, which may be helpful in generating possible 
eer moving toward resolution; 
options 


escalation, For 


ample, a |, 
Safety and Security or distr Ndlord ang 
NOt able to 


Ostributive justice, 
Meet their Need for Security 

NS are a threat to the landlord's need for 
d for their identity to be respect x 


needs framework can 


and autonom D 
oals, 


ecognizi 

Party can lead to Other epes 
met nee May be able 
Process insteag 


at a pa 
confi 


systems Theory 


is a theory that suggests that a wed in isolation, Systems theory 

Systems ode the fundamental Concepts associated with the domino a theory that Suggests conflict 
systems WE domino falls knocking down a series Of other dominos), Actions or cannot be viewed in isolation, 
effect (i.e., i viewed in isolation because they impact other actio 

— effect is applicable to conflict situ 


Conflict cannot be vie 


NS and events. but that it should be examined 
ations because a change in one behav- in relation tothe entire system 

e a chain reaction and results in a Change to other related behaviours. in which it takes place 

iF — theory expands upon the domino effect by recognizing that events do domino effect 

m gen in a linear way (i.e., there is a broader impact than 


System 
Heft defines systems theory as follows: 


any social unit, including a 
Systems theory is a set of Principles ap 


plying to complex, interacting wholes as a 
Way to understand them. These 


Kind of social organization 
Principles are a tool to help us understand not just 
how things happen or are relate 


d in a linear way, but instead to conceptualize how 
processes, events, and things are interrelated, from cell to universe 2 Se 
everything else. That is a difficult idea for our linear minds to. grasp. Syster 


ity i than 
an attempt to grasp the ungraspable—to understand reality in a larger way 
lust what we can see and measure 


, n dër" (2001) 6:1 Int ) Peace 
? Muy, “Peace Begins at Home: International Confict—A Domestic Responsibility" Q 

Studies 3, 

4 Ns 


^^ “System in Conflict Anal 
3 Leh, e 


` (ology at 10. 
lysis of the Conflict Theory Within a System" (2009) 0:1 ) Conflictology 


2 
" :8 Systems Thinker 2 at 
The Mouse and the Earthquake: An Introduction to Systems Theory” (2006) 17:8 Syst 


family a Company, or any other 
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In order to effectively understand a conflict, there is a need to examine ai i 
er 


specific system because all the relationships wit d 
—— As explained by Gorvei Hm that den 
affect everything else within the system. xp y Gorvein: Yen, 


[CJonfücts occur within a system made up of actors that play Within as 
Scene. The system we talk about is characterized by its circularity A System b: 
circular when one of its elements is affected and it has Consequences On the p 
of the elements comprising it and on the running or dynamics typical from Dë 
system * 


According to systems theory, conflict analysis cannot just look at one side of 

pute or at one moment in time. Instead, it is important to examine the interactions 

time and In the relative context.? In our landlord-tenant example, instead of 

examining the one specific instance when the tenant did not pay rent, Systems 

would consider a number of other factors, including the past relationship 

the tenant and the landlord, the agreement they entered into for payment of Tent, E 

general norms within the building for payment of rent, and the landlord's relationshine 

with other tenants. All of these factors can have an impact on why the rent Was ni 

paid on time. Only by looking at the entire system of that particular social organizati 

can we understand the specffic conflict between the landlord and tenant, — - ` 5 

Systems theory indicates that if one part of a system is altered, it causes a change 

in other parts of the system. Corresponding systems are not changed in a linear 
manner, but rather encompassed as a whole—all systems are thus interrelated and _ 
interdependent on one another. For example, the landlord's argument with one ten- ` 
ant can have an impact on how other tenants feel about the landlord and how those 
tenants choose to react. E 

Systems theory can be helpful in trying to understand the root causes of a conflict, ` 

but it involves a complex analysis of the interrelationship of all parties and extended 
Parties. Utilizing systems theory involves investing a significant amount of time to 
explore the history, as well as the status quo, of the present situation. 1 


` any other parties who should be 
[Jf alaa] could be summoned as a witness, 
| dee see CaM of a dent who retards og 3 
sentative to sue a paving company for damage BC 
EE companys truck spilled part of ts CH int on 
| att tems theory would consider the iren | 
uber of factors that could have contributed to ther p of | 
including the condition of the highway and who V GEN, | 


named in a lawsuit or wh 


< rv gung 


6 Supra note 4 at 12 
7 McCorkle & Reese, supra note 1 at 22. 
8 Gorvein, supra note 4, 


The circle © 
the source © 


4, data 
2. values 


ircle of Conflict 
a f conflict is a model that offers a way to dia 
f a conflict by examining six primary causes of Conflict (see Fi 


nose a conflict. 


4 externals/moods 
5, structure 
6. interests 


x d f the conflict for each party, it becomes 
rizing the underlying causes o Sach party, 
By Red the factors that create and fuel the conflict. 
easier 


FIGURE3.1 Circle of Conflict: Causes of Conflict 


Relationships 


Externals/ 
Moods 


Values 


Data Structure 


(Interests) "SESS 
Y Canada, 2 
STFuiong, The Conflict Resolution Toolbox (Mississauga, Ont: John Wiley & Sons 


Mediation Process, 3rd ed San francs: 


>a J 
9 Tecrdeof Conflict was originally developed by Christopher Moore in rigen Resolution Toolbox Data, 


“Bass, 2003), but has been since adapted by Gary T Furlong in The Ci 
DE Menn, arie. one 


andidentify cree of conflict 
gure 3.1y9 a way to diagnose a 
Conflict by examining six. 
primary causes of conflict: 
data, values, experience! 
e Ç relationship, externalsImoods, 
3, relationships Structure, and interests 
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p SÉ poy for repairs. 
ney. 


d "9 For. 
an error or oversight on the lease agreement could lead to a misunder., 
between the landlord and tenant. 

“Values are also an underlying cause of conflict. 


nee, These ithe e i 
“in the landiord-tenant example, the tenant could hold a Value t; 


religous holidays are sacred and it would be inappropriate to drop off a cheque 
such a day. As a result, the tenant may decide to make the Payment a day past the 

Gate. By contrast, the landlord may place more weight on the value that it is 
wrong to not honour your debts in a timely manner. 


THERE ! 2 
ALL DISPUTES 

... portant for legal professionals to become famil 
t S e conflict because, as Gary Furlong notes in ue EM a 
apl 3 


Toolbox: 
z ic formula that resolv i 

There is no mag ° D all disputes, 

situations can US BS gus rse, and because Models Mm SE 

representations of truth, We are not looking for a Single ee 

make sense of every conflict in the world. Rather, we need nie EUR 

with a wide range of models that will help us in dia Sr 


range of w. 
Conflict PAD 


Another cause of conflict can MS 9nosing d 
tionshps 3 i ifferent circumstan ith di osing different 
ea ‘Fela, roblems, in vastly different Ces, with different peo 
- For example, any prior disagreements P Diagnosis is about framing the conflict in a Way that has ge 
Coherence and 


kes sense. The effective practitioner needs a wi š š 
Ba and frameworks that help organize and GU e 
of situations. le range 

As described by Bernard Mayer [in his book The Dynamics of Conflict 
Resolution (San Francisco: Jossey-Bass, 2000) at 4), these models < 
essential to the practitioner: 


between the landlord and tenant could have an impact on the willingness of the ` 
tenant to deliver the rent cheque on time or to discuss the ibili 

Ossibili i 
for payment. Additionally, j i š ZC "€ 


ina certain way). 


External factors that are treated to the substance of the dispute can also be sig- 
q. mie peas MO to a pacar confi: sential any factor not decl ee 
be a contr butor to the conflict These factors, while 


the landlord and tenant exam, iori 
r pie. the stri i with priorities. In 
related to the lease agreemen: SE rene cite conflict could be 


adhere to certain rigt ifi 
bande he E. e: responsibilities (e 9., the tenants Fight to pri 
ss ent in accordance with the lease Privacy and the 


desire to be paid rent with, indí 
Out the hassle of finding a New tenant, EC 


A framework for understanding contlict is an Organizing lens 
that brings a conflict into better focus. There are many different 
lenses we can use to look at conflict, and each of us wil find some 
more amenable to our own way of thinking than others. .. We 
need frameworks that expand our thinking, that challenge our 
assumptions, and that are practical and readily usable. 


Mayer's “lens” analogy is useful. For example, conflict can be viewed 
through a communications lens, a type of conflict lens, an "interests" lens, 
a personality lens, a structural lens, a cultural lens, a dynamics of conflict 
lens, and more. This means that an effective practitioner should have a 
constellation of diagnostic models to help frame and understand different 
Situations; as experience grows, the practitioner will become more skilled at 
Choosing the one(s) that will help create effective interventions. 
Regardless of the type of model or map, good models do have some 
Characteristics in common. Each model needs to meet the practitioners test: 
"Does applying this model help me diagnose the problem as well as help me 
choose what | do next, in real time as | work with the conflict?” 


Our example, the landlord and "m cou 


Id h. 


lave a common interest ipo Parties. In 


Proper upkeep of thi ` 
GE SS SN T -Popi have different Positions in Sc ensuring the - 
‘ Pie, the tenant may take the Position of w; * Ow this AN Gary T Furlong, The Conflict Resolution Toolbox (Mississauga, Ont: John Wiley & Sons 
Withholdin Nada, 2020) at 9-10 
g B 


ugane 
10 Furlong, supra note 9 at 70. 
11 bidat 69. 
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Perspectivism 


The theones discussed in this chapter have provided som 
€ucal interpretations for understanding conflict, To mal 


. ke sense of t eren 
perspectivism ` between these theones, the concept of Perspectivism can be applied e relar S 
The view that there is no one Perspectivism suggests that there is no one Correct theory or Ve We? 
Correct theory or viewpoint: there are many different perspectives from which to view a conflit pont ing, 
ee A heeae maY things differently when in a conflict, and this will affect the way that le Wall Zi 
diet ege fom ard understand the station Different angles and considerations Bur pe 
—— wich view coma a wa phenomenon. Perspectivism suggests that there is Not a best Ee MD 
rather a wide variety of choices as to which Perspective to select, The ke nb 1 
we Choose will have an influence on the way we see things, the Questions 
the information that we ultimately collect."2 We ask ang 
Perspectives can be explained as the lenses through which We view conti. M 
Interpretation of the conflict is Shaped by the lens that we choose. This a BS 
punctuating the conflict te Gescribed as punctuating the conflict. T| e 
ts that there can be Pedido ME 
how the conflict was ER the ei? 
Punctuated. 
Perspectivism: Different Interpretations of the Same 
= 
s 


d and tenant dispute will se i 

The lant either the landlord or the tenant get 

pe P ding if it is viewed from a bank's Perspective o. 

unde? | tenant who is on a wait list for an apart 
potenti s interpretations and understanding. 

shape en proposes that conflict is best understood if 

Perspe' jying a range of different theories tO arrive at a 


QUIE 


and bY app 


Mor 


Legal professionals should Use 
legal matter from a Variety of 
In CTICE will be able to help the Client 
TIP and can present a range of 

This will help to ensure thi 

information to make an 


MÀ. 


different 


Options in 
iat the cli 


C TIInV 
IRRING AJ 3 : 


RI 


Application of Conflict Theories 


briefly recap what has taken place so far in the sce- 

| Tob Angela suffered $1,000 worth of water damage 
e. personal belongings as a result of a problem with 
to Hus in her basement apartment. She presented a 
the S of the damages to her landlords, Mary and 
ch but they are only willing to pay $60, 

| m different conflict theories will be applied to the 
scenario in order to make sense of what has taken place 

|. so far. Please review the facts of the Recurring Case 

Study, as set out in Chapters 1 and 2. 


Discussion of Scenario 


| © Attribution Theory: Angela assumed that her land- 
lords have a lot of money because Leo is always 

travelling. However, his travel is work-related and 

notan indicator of their financial situation. Further, 

Leo assumed that Angela is greedy because she 

asked for full compensation, but did not recognize 

| that $1,000 is a lot of money for a student who is 
trying to put herself through school. 


| * Circle of Conflict: Applying the circle of conflict 
| canhelp to diagnose this conflict situation: 
~ Data: It is important to investigate whether there 
is any inaccurate or incomplete information. 
| Mary and Leo have not revealed that they had 
2 problem with this pipe in the past. Angela did 
Not indicate that there was a musty smell in the 
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Viewed fr 


c — 
| Using Perspectivism to ' I 
| Assess a Clients Conflict 

| 

| 


Perspectivism to 
In 
to better understand ta 


OW 10 proceed 
lent - 
Y š. has al of the Necessar 


Perspectives 


M different 
a angles 
complete Understanding 


asses: 
angles, in q 


tionsh ough Angela has a good 
relationship with Mary, she hardly knows ten 
and he seems to be the person who has pow 
taken charge. As well 


, Angela seems to have 
had a bad experience 


X With her previous land- 
lord, which could be fueling the way that she 
is dealing with this situation. 


- Externals/Moods: Both parties seem to be deal- 
ing with financial issues to some degree. Angela 
is working hard to put herself through school. 
Leo and Mary had to rent out the basement 
apartment because they need extra income. 

— Structure: Since Angela does not know anything 
about law, this can be seen as the structural issue 
of limited resources (e.9., lack of knowledge). 

— Interests: Both parties seem to have a common 
underlying interest of maintaining the land- 
lord—tenant relationship, but additional interests 
for each side should be further investigated. 
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CHAPTER SUMMARY 


There are several important theoretical pope n 
can help us analyze and understand conflict: attri us 
theory, human needs theory, systems theory, circ d 
conflict, and perspectivism. Attribution theory posits S 
people make sense of conflict by attributing meaning 
the behaviours of others, and in doing so, they often mis- 
judge the motives behind those behaviours. Human = 
theory indicates that conflict is caused by a party's inability 
to meet their fundamental needs. A more broad-based 
theoretical approach to conflict analysis ts systems theory, 
which explains conflict by examining it in relation to the 
entire system in which the conflict takes place. The circle 


KEY TERMS 


attribution theory, 64 
circle of conflict, 69 
dispositional factor, 64 
distributive justice, 66 
domino effect, 67 


REVIEW QUESTIONS 


1. Carrie was involved in a multi-vehicle, chain-reaction 
collision in which she rear-ended another vehicle 
on the highway. She told the police officer at the 
Scene that it was not her fault; the accident was 
Caused because the other vehicle stopped too quickly 
and because the sun was in her eyes. According to 
attribution theory, what error has Carrie committed? 
a. Fundamental attribution error. 
b. Self-serving bias. 
C. Internal attribution. 
d. Human needs error. 


perspectivism, 72 


- Related to the same collision, Carrie told the police 
officer at the scene that the driver who rear-ended 
her was not paying attention and seemed to be an 


inexperienced driver. According to attribution theory, 
what error has Carrie committed? 


a. Fundamental attribution error. 
b. Self-serving bias. 

C. External attribution. 

d. Systems error. 


ADR FOR LEGAL PROFESSIONALS 


external attribution, 64 
fundamental attribution error, 65 
human needs theory, 66 

internal attribution, 64 


of conflict is a way to diagnose a Conflict by 

six primary causes of conflict: data, values, rinami, 
externals/moods, structure, and interests. Pers pen 
suggests that there is no one correct theory or " Cli 
instead, there are many different perspectives from Poin 
to view a conflict. Which 

Legal professionals who seek to best r, 

clients, should possess the necessary k 
understanding of the legal dispute, inclu Wik 
Client tends to respond to conflict situations. Various th er 
etical approaches may be useful in trying to a 
an understanding. 


Present th 
NOWledgg SC 
ding ho, 


Chieve Such 


punctuating the conflict, 72 
self-serving bias, 65 

system, 67 

Systems theory, 67 


Which theoretical approach suggests that there is no 
one correct theory or viewpoint, but instead there 


are many different perspectives from which to view a 
conflict? 


a. Human needs theory. 
b. Systems theory. 

C. Attribution theory, 

d. Perspectivism. 

- Which theoretical approach indicates that conflict 
analysis cannot just look at one side of the dispute or 
at one moment in time? 

a. Human needs theory, 
b. Systems theory, 

C. Attribution theory. 
d. Perspectivism. 


does the phrase "punctuating the conflict” 
what 


ean? interpretation of the conflict is sha 
thei 


iew it. 
a. ns chosen to view i 
the le nflict would be more effectively 
p. The SeN through written communication 
adde communication. 
than nflict can be interpreted by examining 
c, The techn of everyone affected by the 
the vl 
Lm must be dissected and analyzed in 
I ee to be understood. 
ol 
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Learning Outcomes 

After reading this chapter, you will be able to: 

* Apply effective communication skills to conflict 
situations. 

* Appreciate the relationship between verbal and non- 
verbal communication. 

* Recognize the importance of active listening. 

* Identify unique considerations with written 
communication. 

* Use email to communicate professionally with others. 

* Understand how effective conflict resolution skills can 
facilitate the resolution of legal disputes. 


* Apply the concepts from this chapter to a recurring 
conflict case scenario. 
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Introduction 


While lawyers are often admired for their advocacy skills, logical reasoning, , 

to rationalize, they are rarely recognized for expertise in resolving Conflict, We diy 
sion, the same way of thinking applies ta paralegals and other legal ty Yen, 
Historically, legal representatives have been taught how to argue and com xe in 


d formula that can be a 
igno standar applied acr, all situat, 


‘Oss 
re rsonal awareness and Tegular a m 
the” from pe ; Practice, In org, ; MUC of the skit} 
come’ anding: representatives must be Conscious of their d Ae ensure 3PPropriate 
unde o their statements. Suen of 


SE e 9ntent and 
react rbal communication, a Message is conveyed 


h t content. The manif throu th i 
E wit d the laten anifest content is th the manifest 
rt. Yet one of the most im Sinon ten being stated), and the latent content ref Sr de 
to win a case for their clients in Cou! i mportant si n being s : efers to what ig; Ve. what ge acua 
legal profession is the ability to effectvely resolve conflict outside of the ex ane ues that help to interpret the content (eg, tone, facial eres Suggested =a M; 
Fortunately, most law programs now offer practical, skill-based courses in alten = vi age) "Spo UM Neal nies en as 
dispute resolution (ADR) in order to train future practitioners on the skills RE lang With interpretation, incus 
deal with the matters that can be resolved without a trial. Ns A nt of the Message tone, facial expression, 
As stated by Mayer, “Given the extreme variations in the Ways 3 conte š Dueno, and body language 
People - ing a party in a conflict situation, it is im 
Communicate ... it is amazing that we ever understand each other at alen ‘ eg address 


Communication ts an essential life skill that forms the foundation of all rela ir 
and creates an opportunity for conflict resolution. This skill 


š portani 
of the message is properly understood. This Can be t to ensure that the 


: achi : 

ntent e, and with a focus on moving t Shieved by speaking with 
cont without blame, g Torwar: 
clarity. 


is necessary in Order 


' = : f 
legal representatives to understand a client's position and interests. E 


bal communication involves Speaking to be € 
Applying sgr snguage and no need for leggi Hood, There is no 
Communication during settlement discussions can create opportunities for feier. gn ege historically used in law is neither Gear i SW 
However, some representatives lack this critical skill or intentionally use questionable owever, e llowing anecdote from a book written dose r Ger easily understood. 
Communication strategies. In these situations, there is the potential that legal conflicts consider the t0 lawyer might describe the sale of an orange: © centuries ago that 
will remain unresolved or perhaps even worsen. Interpersonal and Professional rela- suggests hows à 


*| give you all and singular, my estate and interest, 
of and in that orange, with all its rind, skin, Juice, pulp and pips, and all right. 

and advantage therein, with full power to bite, cut, Suck, and Otherwise eat the 
same, ... or give the same away, with or without its rind, skin, juice, Pulp, and pits, 
anything hereinbefore, or hereinafter, or in any other deed, or deeds, instrument 


or instruments of what nature or kind soever, to the Contrary in any wise, 
notwithstanding, "* 


In Order to work through the issues embedded in conflict si am SB 
Communication involves more than simply Stating facts, Positions, and entitle- 


ments. ft also involves appropriate Speaking skills, the Proper use of non-verbal com- _ 
munication, active listening, and the ability 


right, title, claim and advantage 


The legalese in this quotation has taken a simple Concept and made it complicated. 


Verbal Communication 


Verbal communication refers to convey; 


ng messages 
word. t tS seemingly Simple to say exactly 


what we 


to others thr, 


ough the spoken 


d a ersation, L if nt 
the discussion or if the opposing party is self-represented. Mayer writes, " Conflicts are 
both exacerbated and alleviated by the language we use to characterize them." With 
this in mind, while striving to alleviate conflict, it is important to be conscious of the 
language in your statements, as well as the impact that language has on the recipient 
of messages and on the relationship between conflicting parties (e.g., be aware of 

unintended trigger words or sensitive topics). 
When attempting to achieve a settlement for a legal 
Matter, it is Counterproductive to use blaming language. Making a statement that 


dudes accusatory language or attempts to blame another party can cause the 


tea 
C A ; Emoná, 2019). 
feret al, Choices in Approaching Conflict: Principles and Practice of Dispute Resolution (loronto: È 


5A 
s LIOS The Mechanics of Law-Making (London: Edward Churton, 1835)at 75. 
ote 1 at 201, 


Mean, : à 
ensure that the message was received and understood in P exceedingly difficult to 


Messages conveyed through verbal communication can ea Sway that was intended. 


er misunderstood and 
erson's Words can 


This is not an easy task for l 
j egal repress 
unicate in a confrontational and aggressive mes Who 
anner, 
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tie. 


calate if the opposing party responds by taking a high 
Sasi s — toward resolution, the parties become mees be? « 
locked into ther positions. R is not necessary to assign blame at this < "S ` 
ter proceeds to trial, the judge will attribute fault or determine liability, but the he 
blame ts not productive during attempts to settle. EN 


‘pete d or amas roue 


use of blaming 
between the parties and decrease the likelihood that they will be Willing 
On a resolution. a 
Wben people feel blamed, the focus shifts away from what the Speaker be 
and moves toward defensive Strategies. As soon as the listener hears the RE 
(e.g. “you should have... ", “why didn't you..."), the tendency 
tion and deflect the blame back to the speaker or upon 


the listener has Stopped paying attention to the Speaker 
a response. 


is to deny the. 


| HOMEOWNER-CONTRACT OR DISPUTE 
Statement A: 


future focus It is hel, 


Often, people in conflict tend to f 
happened. However, the past is anged. And i 
cases, dwelling on the Past will only frustrate the listener, who lk à A g magy 
has already been said and done. e context o Past issues e Weist" 
are important to achieve à preliminary un bap. history of 
moving toward will oc 


ies o ding of the co 
a u ten The parties are wiling to move fi Ze 
1o drudge up past d ` Questions such ass © lorwar 


gain?" or “How can We put this can we make 
forward?" will often help the parties to focus on a resolutio us and move 
Delivery of the Message 
E it is important to be conscious of the wording, it is also cr 
Ow the message is delivered. The speed, tone, and arti j 
message will be received, salon "a Ge 


puted to salespeople or swing 
ri 


lers, is Com j 
“4 mont 
t A y inter, 
often ar of speaking by someone SC les pressure or mises tO refer to the 
met confident speech patterns. PPOSing parties May also inte anou by using 
uick, me manner. ed legal 
Zu in me speaker's tone should fluctuate ; 


tatement. Le 
f the S' 
ents © 2 Hould u 


with thi 


ated to a hi 


e prosecutor rel 


$ ighway traffic cdd t example a 
s AE | : | 
vay éstas injuries should be discussed in a manner that reflec nated ina 
e 
nae the charges. | 
na! 


ally n lvocates appreciate the import 
Effective ad 


ance of deliveri 
make oth 


Ng their Message usin 

i EIS Want to listen, le, al 
Stin what they are sayi d 

on key aspects of the message, Es 


ACTIVITY: MONITOR VERBAL COM 


to be more aware of your Own verbal communic 
Les d how you are perceived by Others, try Taking a series of Video clips of 
un rself explaining the facts of a case and delivering your Opening position. Watch 
enee differences in the video clips and try 4o im 


lagine how others will respond 
to the way you have presented your case, 


MUNICATION 


ation tendencies, In order to 


Reaction to the Message 


Itis important to be aware of the listener and their r 


esponse to what has been stated. 
t that supports dosely monitoring 


and behaviour in order to achieve a favourable n 
can be especially releva 


legal representative 
à favourable reaction. 


oeng stated. B 


gla ers wh 
a dient to their legal rep 


nen 


r done and adjusting the Wording closely monitoring another 
esponse and approval. This concept eis 

d i i IS tint 
nt to conflict resolution. Instead of Simply reading verbatim Ee ee d 
from a prepared settlement offer, watching the reaction from the other party Se SE 
to present an offer in a manner that is most likely to achieve responce and approval 


m 
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à ` NOt wanting to CO 
ct: shyness, no SOME across a a . 

eye conta their cultural norms where it is consideres weien, 9 the person 
make obeying tly in the eye. Polite or disres 

e irec g 
may e n elder ses contact should be used in moderation beca, 
100k tional erceived as overly intense andinum. o 
q can be Zeck to cues from the listener j 
a a n to continue with ba pa 
awi 4 and MW fluenced by their body langu 
cont? often in e: Gestures 

pR is 


d e 
N order to deter, 


al 
fe 3 Tmine when 
rty’'s Credibility as Bn N10 break eye 


S ESS in c n 
age, especially their de aurt and in 


eye contact. 
Stures and body language Kt as interpretive 
d the context of a situation. The Way a person Carries themsel 
to understa level of interest and agreement, 
aids nene 


Wes can 
dues to ` Stance (or body Orientation) can display how 
rero When interpretin 

t a pa 
o! 


a person is 
ral D non-verbal communication, tec- 
hij S could imply th; tthe 

5 d and legs or hands place On the hip EN that the other 
feeling me crossed ien the statements. Body orientation that k directed 

ize ti 

E recep 
is not 


towards the 
the listener is interested and willing to engage ina discussion, but 

uggests that dy positioning shows disinterest or Tesistance, When Speaking, 
aker Si r slumped bo! N: ith a relaxed body stance and Teceptive body Orientation. 
turned o sent yoursel Rs. non-verbal cues, especially when the Verbal message is 
tend to ba E essential that the non-verbal ees Communication be 
mbiguous, spect. For example, a paralegal or la 

h the verbal asp 


Wyer would not stare 
heir arms raised in victory and a jovial facial expression, when 
Sa with their 


ing jai . Legal professionals should understand 
impending jail term ^ profes 
client about an abes non-verbal Communication in order to read others m 
az “interpret and transı on-verbal communication is consistent with the Messag 
how to heir own n 
hat t 
ensure t ey. 
dn are trying to convey 
The expressions and visual cues 
that supplement the verbal 


unication 
Interpretations of Non-Verbal Comm 


rtain physical indica 
this way or ot, certat 

thi intend or it to be interr à 

Whe er we inte 


ive, and 
ive, responsive, 
: aggressive, 
Ñ f three possible modes of response: agg 
O'S suggest one o 
non-responsive 6 


is becoming 
is response applies to a dena this cat- 
pu Wi Defensive Vu Ae the blame to 
k impatientzor d justify their E. CH staring, leaning 
s. noo la include finger- or foot-tap 


increasingly an 
Se t | Ory, such 
thful. tt is importa 
other possible ey, i 


Meore el 
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SKIL 
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active listening 

taking an interest in what 
people have to say and 
being an attentive recipient 
of the information 


forward, finger-pointing, fist-clenching, and moving into the other Pré 
space It can be difficult to deal with a client or another representative who Dien 
iting this type of competitive behaviour, as it may indicate an unwillingness; wi 

EM 


lution. Rs 
toward a resolu : A person who is interested in a topic andis 
attention is responsive. Physical indicators may include nodding, holding the Ba, 
pencil in the mouth, stroking their chin, pursing their lips, and rubbing thei 


" rojecting personal Opinions, ideas. o 
not inc butions made by the listener aen . Or 


tions 
: the oth, 
co inue talking, and not to; Nded to s er dé 
eg to contin to interrupt or Gs PROM aw E 
e 


; š n i D includ, 
die : Wu e ty ing techniques, including offering mi: ° a numb, 
head. A responsive party may also incline their head toward the speaker, make freq ei po i 2 suspending judgment, 9 minimal encour Det Of different 
eye contact, maintain a high blink rate, lean toward the speaker, and smile. Reso." oF ming: 20 


gers, par Y 
à Bong. NT ] : Minimal encouragers are sho raphrasing, 
behaviours tend to include active listening and collaborative problem-solving. eres th ME s that they are being TL Phrase 


es 
; ; TEN trate t v Understood and OF utterances that 
: A person who is not interested in discussing emons speak Minimal encouragers do not alter the cou Should, therefore, Aen, bh 
2 i indi 5 4 to " rë Š rse of ` phrases or utterances, 
topic is considered to be non-responsive. Physical indicators of non-responsivenes continue ad allow the speaker to finish Statements without rm Conversation that demonstrate to a speaker 
may include staring into space, slumping, doodling, foot-tapping, chair-swivelling and inste examples of minimal encouragers include expressions Ein influence, or that they are being understood 
putting on a jacket, looking around the room, sorting through materials, sitting jude s and “h mmm." Although minimal encourager do cx as "uh-huh," e and should continue to speak 
back with arms crossed, putting the head down, frowning, or packing things up, An ds 


opposing party who displays non-responsive behaviours may be attempting to a 


SE, conversation, they do show the speaker that their cont 
; t 

Void a 
confrontation or may be unwilling to discuss the issue at that time. y 


tent tO 


ntis being followed. 
However, 


agers. Repetitive and 
)maybe interpreted as 


f SCH fort should be made te 

jously use a variety of Kee? e Encouragers. Similarly, inserting Dese 
too frequently will make it Seem as though the speaker is being rushed 
-nish speaking. A further danger with the use of some minimal Encouragers is 
to finis could suggest agreement instead of just the intended acknowledgment. 
that they le, using "yes" and "uh-huh" throughout a client's intake meeting, may 
" ns as being supportive or in favour of what is said instead of the intended 

come Dieren while they are speaking. In this case, the minimal encouragers 

Site followed with specific comments that will indicate the level of agreement 

shoul 3 

standing. p éd s ; | 
and under Paraphrasing is the rephrasing, in a listener's own words, of what a wayaqa 
i i heck whether what was stated has been understood the rephrasing, in a 

eaker has said. It is a way to c ) d GE 
T demonstrates that the listener is following the story. A key to effective paraphras- SCH ich 
ingis to adapt the wording—no one wants to hear an exact repeat of what has i 

been said. This strategy also helps the listener to remain focused and prevents their 

mind from wandering. š " 

à . Consider 
lp dudas lU a à S ce ic 
ituati ' s are filled with negativi ` 

situation where the speaker's comment s dE d niin 

lnquage. Repeating the same content back to ffective to reframe. The purpose 

My Instead of paraphrasing, T MAPESA à enlace it with positive or neutral He ingne 

f reframing is to remove the negative language anc rep S said, For example, instead the act of removing m 

language, placing a positive or refocused spin on what was said. 


ACTIVITY: MONITOR NON-VERBAL 
COMMUNICATION 


We are always recipients of the non-verbal communication projected by others, bi 
we tend to be unaware of the messages sent through our own body language. The 


touch your hair, ` 
> 3 


Active Listening 


It is important to be a good speaker in order to Communicate effectively b t it is equal 
important to be a good listener. Remember, a lot more is learned thro SCH i is eq " y 
speaking. Strong and effective listening skills can support the abil ugn listening tl En 
Listening includes much more than hearing the words that SS i Tes due conflict. 
Active listening involves taking an interest in what people hay else is speaking. 
attentive recipient of the information. It is a skill that do e to say and being an 


t d eS not Ce 
people, but it is one that can be achieved with Concentration and naturally to most 
Ort. 


Barsky wri 
Active listening refers to the intentional use of self in Order to d, d 
speaker that you have heard and understood what the Speaker e Date toa 
listen passively, you may have heard and understood 85 said. If you 


sç language and replactt 
"tis 
T : " amed statement Says, ‘tive or neutral la! 
has no way of knowing this." the speaker, but th Zaire, "You feel the deck was not built properly,” a refr Luna 
; ; " 
y of knowing this. € Speaker portant for you to have a properly built deck. tna the urge to debate, argue, or 
The word active suggests that the listener has a role in the conversati di ; People have difficulty resisting M e I 9 EE explains 
to be engaged and to contribute to the conversation. However, the enr role is | “agree with someone else. In his discussion of suspending judgment, 
EE 'Butions | ^w i pe : 
7 Supra note 2 at 43. do | Tong way" for responding to a speaker: 
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, pu" an try to get the 
Dé can choose to defend our view and resist theirs. -- ph (oust). We 
EI Person to understand and accent the ‘right’ way to see 


— 
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conveying messages to 
others through the written 
word, including mail, 

fax, email, and text 


look for evidence to support our view that they are Mistaken, 
can lool 


ic , and di 
idence that may point to flaws in our own logic."* sc 
evidence 


Dun 
iously engage in s ! 
oses that we must conscious USpension 
dien wat 3 for legal professionals who have a stro, n of iy 
: ally relevant for legal p ng kn ti 
aid 5 be tempted to demonstrate such knowledge. Instead, they sho 
may be : 
s me to pena a counterargument and simply try to listen to and un SECH 
message that is being conveyed. 


Strategies to Enhance Active Listening 


Even those who have highly developed active listening skills must Continuous} 
hard at applying these skills. Legal professionals should make a conscious e 
make clients, opposing parties, and representatives feel as though their comments ate 
encouraged and understood. In addition to the techniques discussed above, there are 
some additional tips pertaining to choosing an appropriate location, having an o en 


mind, and seeing things from another perspective that can be applied to enhance 
active listening skills. 


Mtama Consider the location where the discussion will take place, It 
should be a quiet, private environment with minimal distractions. For example, 
it would be preferable to meet in an office or boardroom instead of in a Coffee 
shop or the lobby of a courthouse. However, there may be times when discussions 
will have to take place in a more public setting (e.g., during a bríef recess in 
Court when there is not enough time to return to the office). In these situations, 
trying to find the most private area within the Public setting will help to minimize 
distractions, maintain confidentiality, and ensure that the necessary undivided 
attention is being provided (e.g., you could stand facing the listener, with your 
back to everyone else). 


Keep an open mind and focus ont 


y Work. 
ffort to 


tying to understand what the 
to address the issued that are raised, 

Sion stage. Resist interrupting or 
Ask brief questions to clarify when 


do not turn it into a series of inter- 
€ course of the discussi 

speakers train of thought. Duaci 
The age-old expression "putting i 

j yourself in KZ D 
means to see things from someone else's Perspective to wier Sone else's shoes 
are going through, how they are feeling, and what they wan realize what others 
have a different Perspective. This ability to 


à ecogni 
empathize will show Sigo Deos 


Written Communication 


Strong written communi 


t ication skills are essential in 
fessionals will have an onqoi 


ns. Allow the speaker to direct th 
Questions will interrupt the 
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al professionals, the cou 
nies id ei the required information NS and the stafi 
Hà off o) as a clear, concise summarized Vera Px and eren, bh " 
o presented ai ines persuasive and informa et is also a Content should 
for the ade even more difficult by the Potential for Ges be a di 
achiever ef communication carries. l under end confi 
qat Wg of written communication that may be Encountered; 
legal memos kept within client files, to į nform «e in an ADR context 
ange" ements to submit paperwork prior to a Mediation m à h Sieden 
to pour of what is being communicated, it ig; rbit 


Regar nication to ensure that it does not Cau 
orm 


ten Communication Within Client Files 


essionals are taught to keep comprehensive notes and tod 
conversation related to a file or client. Being detail-orieni 
naden à ab track of the progress on the matter, but 
to ke 


Weier does create a 
help review for any particular file, 
rwork to 

of pape 


writ 


Legal prof 


" 


| Recognizing the Value of Detailed Notes 


quickly step in to assist the client). 


PRACTICE 


tion or disciplinary hearing. 


ration sessi 

E essi 

Portant 1o Tevie the ties 

Se Misunde i me 
Tstanding Or further 

conflict- 


Ocument every 
Ted can certainly 
Significant amount 


Periodically, legal professionals should draft an updated “Memo 

to File” in order to summarize the current status of the file. Not 
` only is this useful when a new legal professional is assigned to À 

a file, but also it is essential so that the most important details | 
are readily available in the event that an emergency arises and 
the file has to be assigned to someone else (e.g., being unex | 
pectedly hospitalized means that another representative could ` 


Since there is less delay in scheduling ADR processes eg, a | 
negotiation may be set with a week's notice or a mediation may ] 
be scheduled within a month instead of waiting several v ] 
TIP for a court date), files should always be accurate and upto 
in case someone else has to step in at the last minute. 

In order to avoid disagreements and conflict with a 
detailed written notes are also important for ae EA | 
By keeping thorough dockets it is possible to Sc = ic: | 
| statement of account to your clients. If everyt m i eg 
documented, there is less potential for conflict al Mens | 
that a complaint will be made to the law E ITA] 
even if a complaint is made, the detailed = Ç Me 
will help clarify any misunderstanding if face 
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Written Communication to Others 


i her legal professionals. Conflict and Gef 
legal representatives, and other leg sae i 
ing can arise when the reader does not properly understand the m 
way it was intended. One of the difficulties with Written communic °: 
relies solely upon the manifest content. There is no latent content to hel 
a asas a sent through the mail or by fax and messages se 
or text are vulnerable to misinterpretation in the absence of the interp 
content. The same words can have substantially different meanings. F 
the words "that's great" can have a positive interpretation if the tone is en 
and spoken with the speaker smiling. By contrast, "that's great" coul 
interpreted as negative if presented with a sarcastic tone while the sp 


their eyes. 


When communicating in writing, it is important to be mindful of the 
audience. Adapt the writing style to meet the needs of the anticipated read 
it might be appropriate to use legal terminology when communicating with 
enced lawyer, paralegal, mediator, or arbitrator, it would not be appropriat 


if the written communication would be read by a client with limited past e 
the legal system. 


Over the past couple of decades, there has been a plain language movement 
in law. Instead of complicated legal jargon, legal professionals are conscious 


TABLE 4.1 Legal Jargon and its Meaning 


| LegalJargon 
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| Plain Language Meaning 


Nguage in the; 

9f commo, eir Communi... 
n d Cati, 

‘atin legal iargon ZE table 

Ws plain 


and! pap difficult to maintain a professional 
an, Ite i 
tion- 


Corresponden ce, 
l: 


; ject heading for each m is wi 
ropriate subje essage. This wil teas 
" fapiens that need to be reread at a later date. are esch 
fin ZUR chains of past messages. At some point, the message could be 
A ee aed to another person who would then have access to all of the 
fol 
rior content. à i 
P t copies of emails that may be needed in the future and keep them 
e Print cu" 
in the file. ily and quickt 
scious of how easily an quickly messages could be forwarded to other 
» Be ro Consider including a clause intended to limit the distribution of 
parue 
the message. 


ot use full capitals in a message as this is interpreted as yelling and could 
n : 
: genes or escalate the conflict. 


fread email messages. Careless errors will seem unprofessional and could 
e Proo a: : 
provide inaccurate information. 


Use a standard email signature and all of your contact information at the end 
e Use 
of email correspondence. 


+ Remember to attach any attachments that are referenced in the body of 
the message. = 
* If a reply from the reader is required, clearly state thisin the Sal of E Ka 
Set deadlines if necessary (for example, "This offer to settle will remain op 
until 5:00 p.m. on Friday, January 5"). Gage? 
* Use a professional email address—ideally with the name of the firm (e.g 
“cutiepie123@sample-email.com”). | gt 
* Review the message and consider ways that it could be misinterp 
the reader, 


tly deleted. 
* Remember that email correspondence never gets permanently 


7002) at mM. 
9 Adapted ; ' 3 York: Hungy Minds, 
Di in part, from CA Hull, SR Perkins & T Barr, Latin for Dummies (New 
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oncerns with written communicat 
While there m E in writing, there is time to think Së k 
benefits. When ago there is an opportunity to edit Cortes 
and how say : reader. Take advantage of this Opportunity ang do E ence MN 
sending it to aeii of conflict. "With written communication, 1 UQ. 
to minimize ° re time to ensure that the messages are conveyed dear "Pte 
the benefit o ege "" Legal professionals should take the tim ? to qi SCH 
e eet zën initiating or responding in writing and when Preparing i 
settlement agreements. 


Communicating with a Client 


One of the most common complaints that clients make about their le 
sentative is poor communication. By incorporating appro É 
techniques and using proper practice management procedures, legal prof, essiong 

can ensure that they communicate effectively and avoid potential Complaints 
While much of this communication is conducted verball d 


y, a written summa 
of the discussions should be Provided to the client in order to avoid a Potentia 
misunderstanding. 


) al repr, 
priate Sommunicat, K 


Conducting the Initial Client Interview k 


C EN 
The formalized client interview phase allows le 
and to ask 


* the relationship with the client, 
* the relationship between the parties, 
* any ethical considerations rel, 
* whether information abo 
* the best approach to elici 


* any information that hel 
to retain. 


ating to the case, 


Ormulate the theory of thee will Provide the evidence 
evidence that will be Needed to fill in Whatever ga qd Will expose any additional 
Meeting the Client for the First Time“ and Ap Ps ex st see Appendix E 
to this chapter for additional resources to bei f Cal Interview Tips,” 

the facts have been assesseg the n "vis e 
available, ' 


— 
10 Barsky, supra Note 2 at 51. 
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oning š 


up a) Question Types with Examples 
nG 


ed questions 
open ena questions to: 
| ficit an expansive answer 
| eli 
|, e 
| 


i | 
nder to answer with a vare \ 

allow ege to provide a lot of informar Sers \ 

| _ invite esponder to think out loud a Ut th. 

| allow f more than a one- or two-word ans 

_ obtain tener discover other perspectives 

3 help isy lot of information about a subject 

_ gat open-ende Questions include: "What do 

| pamales eys o "Can you think of any possis e YOU Mean by. TE me more about T "Hon did you 

dec sand ed questions i 

e Close ed-ended questions to: . 
use clos specific, detailed information 

E pa inh s someone who may have gotten off track 

=e fel 


- d questions include: 

amples of closed-ended q "What colour WAS thE ,, T "How many... 
Clarifying E to: 

larifying quest ion or clarify a poi 
use cl ut more information or clarify a point 
2 SI any confusion or misunderstanding 
` SS process to flow smoothly 
= à 


les of clarifying questions include: "Can you explain what you mean by .. 
Examp! 


wer 


-T or"Did you mean scel 
i tions 

uential questio 

e dert $ questions to: ! | 
Use c! urage clients to use their perspective to consid 
e eer time to consider the outcome 

- ta 


les of consequential questions include: “Let's Say ... what would happen .. 
Examp e 


er the consequences 


ifyi stions 
Justifying questio! I 
. Use justifying questions to: i Gasen 
esolve inconsistent or contradictory statem 
a gnare clarity and understanding 


one...” $ 


e Probing questions ; 
Use probing questions to: 
- explore ideas ) 
: 71 | 
= a more expansive respon aa 
» Geist discussion about things people may be relu 


* Hypothetical questions 
Use hypothetical questions to: s 
- make suggestions and generate new Mem Ane 
- suggest a scenario that the other per 
- decide on various options 


af... T 
i£... T or "How would you teac 
Examples of hypothetical questions include: What f ... 


e reasoning 


-T orf this happens, what 
would you ... ? 


‘ K Yarfy which 
les of justifying questions include: "Have you changed your mind about ... 7 ox "Can you clarify vi 
Example 


Exa ples of robin in in more de Th How did feel when ...? 
p i i tail?" or d you 
ing questions include: "Can you explai tati 


bosch eet re emper 0 
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Discussing How to Proceed 


When discussing how to proceed with a client, it is important to Tem 
damental training as a legal representative, the rules of conduct that js SCH 
(e.g., Paralegal Rules of Conduct) and to recognize the duty to the die, be ap, ln 
Legal representatives must provide clients with legal advice and un aa e 
best of their ability, always keeping the client's best interests in mind ntatio, d 
with unfettered integrity and a high ethical standard. After reviewin ds SCH 
time to provide the dient with an understanding of the path forward 3 € Case, iti 
substance and process of the law. * (€CO9nizinç the 
At some stage shortly after the initial client interview, th 
sented with options, risks, and recommendations. Inform t 
Options that they may have, but also be sure to inform the 
associated with each option. It is also appropriate for a legal 


recommendations to their client which should i ii 
ndude 

The clients decision must be made in li s= 

that will be present i i j à 


e client shoul 

d b 
he client of the = i 
m of the risks and 


representative to Provide 


Despite the fact that w 
practise these skills Conti 
Often to blame 


a 2016 c. 
With ; moi 
dnd linguistic diversi Opulation a ah, re than 2 15 languages were 
anguage terminoj Our iety, Es Quage or moth 
Can cause difficulties $ O9y will eff, vely con Prob] 3 Other tongue." 
a language barrier g Speakers ang EI a messa assume that even 
interpret nier, fing hether $ and listeners Sol 8e to others. This diversi 
= 39 the discussion a friend or famil ution: If there 4 Wersity 
Selective Geer, d y memp, PPears t b 
they In a; er ma O be 
iM hear. This i din f conflict situa Y be able to assist 
n, a legal d "d a dien People 
SC Il often Personally a". Only what 
plc o" rej ed to 
e Leg, , and 
Weeer gege aq Š to take their 


ith the w e 
side ? d CHE Ee S. Solution 
itl th wri 2 

ear W! highli corre. Srcome thi 
b cussed: Be sure to highlight both the Positive and enee toc “is Obstade, be 
dis in the likelihood of success. negative Saec AN What was 


er ratanalicontani Legal matters tend er SH their case and 
pute, When a client is upset or angry, that aen DN emotionat 

die? ution or discuss settlement in a rational manner ¢ Š 

res tere charged should be advised to provi » dec ion; dent whe; 
ntative, but may want to refrain from steri ed instructions is too 
ily if the other party is likely to be present, Th \ 
ments for their client to be available by ph 


represe 
ecia 
make arrange 
pe in contact reparation i 
tack of preparation: f D jon is key to Communication for th 
yo resolve the matter. Representatives who have no € purpose of 


up to mee 
time appropriately 


e in real, substantive pr i ü 
Sege Spende Sg Solution: Preparing for any 
re to show up to a meeting just to “see what he P tial. It is not 
of thumb is that we should spend an equal amount of time preparing to negotiate s 
ctually spend negotiating. 
A cuss: Despite the fact that the ethical rules of conduct from 
the provincial law societies (e.g., in Ontario the Paralegal Rules of Conduct and 
the lawyer's Rules of Professional Conduct) require an effort to settle each and 
every legal matter, there may be times when the opposing party is not willing to 
communicate. This could be the sign of an unprepared representative, or it could 
be a stalling technique (such as to extend the requirement for the defendant to pay 
the plaintiff). 

If it is not in the client's best interest to resolve the matter before the trial date, 
there is little incentive for the representative to discuss it with the opposing party. 
Solution: Try to communicate in writing, suggest potential dates to meet and present 
any offers. This will demonstrate an effort to resolve the matter even if the other side 
is unwilling. 

l&ck'ofrurgencyrerdeatdliie: An impending trial is often an incentive to try to 
resolve a matter. The old saying that a matter was resolved “on the courtroom steps” 
or "at the 11th hour" suggest that communication becomes a lot more productive 
when there is a deadline in place. Often the "real offers" are not presented until a 
deadline approaches. Solution: This obstacle is difficult to resolve but continued efforts 


to collaborate with the other side may make some progress. 


wea 
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RECURRING CASE STUDY 


Application of Conflict Resolution Skills = 
To briefly recap what has taken place so far in the o 
ano, Angela suffered $1,000 worth of water Vui cde 
her personal belongings as a result of a d 
` the pipes in her basement apartment She presented a 
summary of the damages to her landlords, Mary and 
Leo, but they are only willing to pay $60 
Some of the conflict resolution skills that are appar 
ent in this scenario will be identified and discussed in 
. order to identify what the parties could improve upon 
Please review the facts of the Recurring Case Study, as 
set out in Chapter 1 to Chapter 3 


` Discussion of Scenario 
* Remove Blaming Language t is counter-pro- 
| ductive to use blaming language because it wall 
| usually escalate the conflict. Leo should not have 
blamed Angela for the leak and made accusations 
that she was trying to steal money These types 
j of statements can polarize the parties, lock them 


weu QUESTIONS 
into their positions and can Increase the EV telling your friend, Hubert, about a Conflict at a 
that Angela would become defensive Bum. when WT wa athe is oe heissttoking e a do not want to negotiate anymore 
d í in and pursing his lips together, Which mode of "ich of the following w an example of paraphrasing 

+ Non-Verbal Communication: Leo's behav 9 pis chi E response is Hubert displaying? the following statemen, eis dë a ech? 

an aggressive mode of response. His w on-vet d frend would take advantage of me by not paying 

projected through his actions as well aus Way a Agges à back the money they promved to return"? 

sive. 
Specifically, he moved into Angela's pe j p. Respon a. You ate so upset that your best fend would 


Non-responsive. 


take advantage of you by not paying back the 

spice and weved his denched listing face pisinterested. Money they promised to return 
* Active Listening: Leo did not give Angela k mm plaintiff's representative, Kumar, was listening b. You wish that everyone wouid honour their debts. 

charxe to get a word in edgewise, By using E. 2. Ast Séi offer to settle, he ger E point his finger at ©. Wis upsetting for you to have your close friend 

listening, the parties may have been able to pv” 10 Ye nile moving closer with ee clenched, What break a promise about paying back a debt. 

a more productive discussion. have, yor Je of non-verbal response is Kumar displaying? d. You are angry about their disregard tor your 

N 4 m: ressive. friendship and unwillingness to pay back some 
* Written Communication: Angela's text re to a. ^99 Oe money. 
e D nsive. y 

Mary of *OH GREAT" could have been Inter, b. baise t 6. What is the best way to gather a lot of information 

preted as either a positive or negative response c, Non d from a client? 

Since the written communication relies Only on ` d. Frustrate ge erer E a. Ask a justifying question 

the manifest content and is missing the latent 3, How does amen communication? b. Ask an open-ended question. 

content, it is vulnerable to misinterpretation. As facilitate € ively and assertively. C. Ask a hypothetical question, 

well, the use of full capital letters can be inter. a. pueris and presumptuously. d. Ask a reflective question. 

preted as an aggressive response (e.g., yelling), b. Comba 


7. Name three things that legal representatives 


which can escalate the conflict, Should be conscious of in their verbal settlement 


Competitively and passionately. 
i Convincingly and aggressively. 


CHAPTER SUMMARY 


In order to resolve conflict, legal professionals must 
use effective communication skills By paying particular 
attention to verbal and non-verbal Communication, 
they will be able to communicate effectively with cli- 
ents, other professionals, and Opposing parties. Active 
listening is an essential Component of communication 
and can assist in learning more about the conflict ànd 
opportunities for resolution. Since there is no latent 
Content to help interpret written Communication, 


KEY TERMS 


active listening, 84 
latent content, 79 
manifest content, 79 
minimal encouragers, 85 


paraphrasing, 85 
reframing, 85 
self-monitoring, 81 
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non-verbal Communication, 82 


discussions. 


Swa ing the à ET 
i following is an example of reframing tt 8. Explain what is meant by the term self-monitoring. 
hich of the . "Hei à jme—he hi : g 
no inte ntion of settling Gerti 10. Explain why the following statement is likely 
a, You were hopeful that the se counterproductive in achieving a settlement. 


would be productive and in good faith today. 


SE cause b is your fault. You should have told me about the 
i ting your time bec 
feel that he is was! 


u damage to the apartment.” f " 
Care must be taken to ensure that letters, emails, and b. a no intention of settling this matter today, VL Name three obstacles to effective communication a 
You are angry that there has been no fstening. 
manner. While it takes time and effort to communicate © per Seda 
more effectively, these settlem 


DISCUSSION QUESTIONS 


© the following scenario: Š to the q 
Questions 1 through 5 refer t E^ What should Teena remember with regard ; 
of T & K Funeral Home. 


' y 
; -owner delivery of her message Seeus 1 
Pe me ortant service to people who mat type of tone should Teena use when discussing 
she provides an Gm she is still running a business * posse: funeral account? Dës 
have lost'a lovec ore di unts. She always eq in person, what should Teena be C 
vernal communication, gg and has to collect outstanding he es trusteeto À. WE meeting Did commuricaton? 
Së RE d dreads the initial phone er ie to resolve matters of in terms o a deals with are often alae and 
discuss payment: Fena pas 4 e the trustee to Small 5. The pn p can she show that she is actively 
i gi or takin ional. : 
ceris "um puc to their stories? 
Claims Court. 
jon than 
better option 
1. Explain why ADR would $ E Se EU Sc 
litigation for Teena's collections. Sud CONAICT RESOU 
— GG 
¿dk uu —— 7N 


Scanned with CamScanner 


What Is Negotiation? 


Introduction 


Negotiation Skills 
The Legal Representative's Role in 
Negotiations 


The Basics of Negotiation 
Benefits of Negotiation 
Barriers to Negotiation 
The Goals of Negotiation 


Types of Negotiation Theories 
Positional Negotiation 
Principled Negotiation 


Style of Negotiation 
Competitive, Cooperative, or 
Problem-Solving 


The Bargaining Process: Value Claiming 
and Value Creation 


Key Terms 

Review Questions 

Discussion Questions 

Exercises 

References 

Appendix A Activity: 

Appendix B Role Play: La 
Negotiation el 


ndlord-Tenant 


Learning Outcomes 
After reading this chapter, you will be able to: 
* Assess the benefits and risks of negotiation. 
* Consider how negotiation affects legal representatives. 
* Distinguish between positional bargaining and 
principled negotiation. 
e Establish what style of negotiation best suits a 


Situation. 
e Understand the bargaining process and how to create 
a win-win negotiation. 
e Compare and contrast value claiming and value 
creation in a negotiation. 
* Apply the concepts from this chapter to a recurring 
conflict case scenario. 
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Introduction 


As social beings, we all negotiate in some way Tr day. For example, 
tiate with our friends to decide what movie tg. parents May n a 
children to clean their room in exchange for vi fe time; We might hen thee 
salary or vacation days with our employer; and stu et a? negotiate a test doe 
their professor. Generally, people want to participate In iiie that affect Wen 
we must all be prepared to negotiate effectively and with confidence, Im 

As we discussed in Chapter 1, "The Importance of ADR for Legal Representa, . 
the benefits of considering alternatives to resolving disputes, such as Negotiation : 
vast, and choosing to negotiate can be advantageous to clients, This chapter w 
provide important advocacy skils necessary for negotiation, emphasizing, hio" 
and critically exploring the important concepts, theories, and practices of negotiation 
that legal representatives may face 


M high 
egotiate Iren, 


SL 


Negotiation Skills 


"Negotiation ts not just an essential skill for lawyers; it is an indispensable life skill 
for every person.*' Some form of negotiation affects all aspects of our lives, and 
yet It seems that some people are more skilled negotiators than others, Tom Sawyer 
famously negotiated a deal with his friends to have them paint a fence when he was 
assigned the chore that he deplored 
What kinds of skills do good negotiators require? Empirical studies and social sci- 
entific research have noted predictable patterns of negotiation behaviour, styles, and 
stages. Some authors have argued that a successful negotiator's ability is innate, while 
others assert that any person may become a good negotiator by applying learned 
skills and techniques, Many successful negotiators will tell you that they are self-made, 
and "how-to-negotiate" books that suggest anyone can negotiate successfully by 
employing the right skills and techniques are perennially popular with consumers. For 


example, James Freund, a lawyer who negotiates professionally, set out his techniques 
in his book Smart Negotiating: How to Make G 


ood Deals in the Real World,? and Janos 
Nyerges, à former special representative of the Hun 


gary governme, is 
own “Ten Commandments for a Negotiator”? nt, developed hi 


The Legal Representative's Role in Negotiations 


Effective negotiation skills are not only à necessi f 
rue survival skill for 


legal representatives seeking successful outcome 
d 5 for their 
Clients, Yet 
' much of 


our legal education continues to focus ọn training for the court 
because only a fraction of dis 90m. This is peculiar 
| 


ty but also a ( 


sputes end up in court, In fact 


settlement, Therefore, less than 10 percent of dis 


putes end up bi 
Fi reso| 
Wed in cc 
urt. 
Y (B Wiggins & RL Lowry, Negotiation and Setternent Aas ac y A Bunk of Heating DA Pand 
SA Pan, 
d M Freund, Sman Negotiating How to Make Good. Daah in the Real Word (New York Mi as 
Wewde yy 


Wet, 1997) at M 
D 
Wation J 21 Hatia 


3 J Nyerges, "len Commandments for a Negotiator (1987) 3 1 Neg 


at advocates will spend most of their m 


teer 
a me? with unrepresented parties, Negotiating se Mlements with 
Wie other pÀ old saying that "a man who is his OWN lawyer fy 
eX nere 6 H ary to negotiation; because most p, DS fool fora cans x 
qhe! similarly “t people do not Hen 
s appl e their own interests, clients often hire advocates a aqota very well 
y ^ fen, 
bend o reler to rely on an AR technical Expertise a "t IE 
pel e their conflict. For t n ken [emt such pede an individual who represents 
pel? m dispute resolution professionals conduct Many negotiations for ment wen wet gg 
the in jung in avout 
and eo wor and on their behalf to ensure 
he! GR Their rights are being upheld 
Basics of Negotiation 
The 


are ' 
e egotiation is 


definitions of negotiation, but for the purpose 
an alternative method of dispute resolutio 

unicate in order to reach an agreement on a 
a us has different needs, personalities, and ba 
o i 


5 Of a legal represent- 


N in which two or more a alternative method of 


NEIGHBOUR gebe i d Nikita, Jose would like to 
ider a conflict between two neighbours, Jose and Nikita, WEEN 
M eR fence and build a new one it its place, He claims that he contact 
" ae Se dg hbour and she agreed to pay half of the cost. But the sg] 
his SCAN 9 argues that she did not agree to pay for a new fence, She e 
neighbour, » ch family and did not have the means to pay for e 5 ; D E 
Nis Ne TM with the existing fence and was willing kilos Es ay io nó 
ments to it, She was surprised when she came home he neighbours demay 
the fence was torn down and a contractor vehicle Was Vi Wi de ready tr vt 
with a huge amount of wood iready Puree e hn and tear down by the 
lose came over that evening requesting payment o SORS the fence but now must 
contractor, Nikita refused to pay. Jose would \ike to j ims court for the payment. 
consider whether he wil have to sue Nha E ed versus the options aval: 
See the comparison below of what a judge mi9 eck: | 
det the parties negotiated a resolution outside © 


N action or actions to be dispute resolution during 
Ckgrounds that May affect ` Which two or more persons 
Communicate in order to 
Teach an agreement on an 
action or actions to be taken 
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[CNN eres 
| Monetary amount that must be | The neig cou! ! agree to ng 
| paid by either the plaintiff or — | tractor further but build the fence 
E fant depending on who | on further costs. 


I 


| They could agree to a payment s 
Í | more time for payment. 


They could agree to make payment in 
related to the properties (e.g., cutting 
yard work). 


tructure 


another 
g Bel 


negotiation 
_ issue private. Clients may not want to air their dirty laundry and instead try tok 
their matters as confidential as possible. Finally, an Sep 

E o in 
relationships. When litigation ends, one party wins while the other loses. It is "ra 
more difficult to reconcile a relationship with someone who has lost their case. ` 
I 


Barriers to Negotiation uS 


While we cannot always predict which nei 
are a number of factors that hinder effecti 


gotiations will escalate the conflict, there 
ve negotiation. Many negotiations proceed 
with minimal adversity and are conducted in a timely manner. Others may develop into 


a full-blown dispute that is both time-consumi, 
suming and costl i 
Sense and in terms of the relationship) š wes maka de N 


When one or both parties mak i 

e demands right 

fom ar cen e we negotiation, both sides become personally commit 
will be unwilling to move fi i iti 

unnecessarily, their emotions escalat Ge EE SC 


e, and their e 
the issues. They become defensive and feel that they need to ^ 


Emotions 


OR Wieren can elicit fear and anger, and they hay, 
Loge x mi E Seeing the issue at hand, When neti Way of escalating and 
a re unable to consider the A CUS to, ; 
oth p o mi 
may soon fall apart. Of course, er sides Concerns, a uch on their 


order to be able to proceed wit d to first relea k e negotiation 


We eir ion i 
ete: when one person makes an incorrect ae Percept; ns d 4 
entions. Another old saying that can apply to negotiat Pron about e a 
second chance to make a first impression.” Perceptions hl ane 
5 play a powerful ^| Ver get a 
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e are treated, particulari i " 
and how W ` y as it pertai " 
others tot of time to change those assumptions, tgo ian Oolation, t mà 
e 


i DET 
parties may assume a power positio Mother huge emotional 


ies may a n oi 

D remm gratification instead of focusing on the ioi die oe 
: «IN response 

led or offended, Finally, trust 

‘sonal relationship and hist 

es that erode 


opne p ong term. These incidents can be unrelated to the dius their trust over 


d at hand, but 
the dÉ e parties from moving forward as they are reluctant to rely on the wh 
pet by the opposing party. ns 
nte 
prese nm 
communication 
MIS 


i ommunication is key to any successful negotiation, as Parties communi- 
in genera n d forth to reach an agreement. Any sort of miscommunication, however, 
cate bac it difficult for the parties to move forward with options and solutions, This 
will make oor listening skills and confrontational tones. (We discussed communication 

hapter 4," Conflict Resolution Skills.’ ) Adversarial and uncooperative atti- 
kills in sabotage any positive outcomes by Stirring negative emotions and creating 
tudes n discussion. Even a simple language barrier can prevent the parties from 

stl 


ying their intentions. 


such as finances, options, human needs, time, and materials, can 
Limit! d BD ‘icant obstacles to any negotiation. Whether actual or artificial, these 
gnifica event a party from seeing any viable options that will meet their 

j Geer limitations may also demonstrate a party's unwillingness to negoti- 

bec may damage the relationship between the parties. W the limits 


ate, and wee al and immutable, the parties may have difficulty considering solutions 


ut forth are re 
that fit outside the box. 


The Goals of Negotiation | 
otiation can be difficult to achieve, However, we first need to under- 


A successful neg means in terms of a negotiation. The 


stand what "Success 


for , While some 
isto reach an agre : " "won," this may 
‘udge the success of a negotiation on whether or not hey ue she strength of 
= 7 e it was at the expense of someone else Wto em parties; one party may 
also me A Dës nefits for bo d 
negotiation is communicating to maximize bene advantageous for both. 


i ore 
"win," but a negotiated agreement might actually be m d 


Wi ish 
In Getting to Yes, Roger Fisher and William Ury establis 


1. to produce a wise agreement, 
2. to be efficient, and 


noc ^ 
the parties. 
3. to improve or at least not damage the re 


lationship between 


York: Penguin, 498i) at4. 


— 


M jving In (New 
1 RFlsher & W Ury, Getting to Yes: Negotiating Without Dag 


CHAPTERS 


HAT S NEGOTATION? 


107 
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PRINCIPLED NEGOTIATION 


etween phases and Stages o 
Betty to Yes tiating Agreement Without Giving In is a 


f a ne 
i actors pet me. Unfortunately, the diversity Sotiatiog y 
o QU 


at utri 

f i Of facto, Mately lead to 

book th an? stul OY" ose a rigid model on any one ne, ot *gotiation M 

Fisher and Willam Ury The book is based on the ua, m ub imamici of a negotiation and e a mber of Vocal 

in 1981 by Roge Project—Fisher and Ury were members group e of the im^ ange t d, however, is that there are advanta y > a successful 

vard Negotiation m tiation. The program was initiate, jn s hat fon mayor agreed styles, strategies, behaviours, and theories of Deene to cao 

Cds andl of the project. The book is a best sell 79 wth Fane ! cht ist of these concepts will allow you to Objective me Ha horough 
cl Se "Selling. i iation. S hy 

Wel bës the psychology of negotiation through their Keier rt denn any negotiation "Mara 

ed eon” ad revera bargaining, nhe BOOK; they sm, | echt tiation Theori 

af —€ a strategy for reaching win-win agreements in a Variety of ge | of Nego ries 

^ book was widely adopted by students, businesses, and Negotiators aroy fiey, | s di iat 


world as a leading guide to negotiation techniques. The book is not without dii the | 
due to its lack of scholarly or analytical evidence. However, since its Publication ma | 
than 40 years ago, its known as the best-selling book in negotiation, "on 


Source: J White, “Essay Review: The Pros and Cons of ‘Getting to ves: ( 1984) 34 
J Leg Educ 115 


< www... NE 


ional negotiation 
j tiation 


Posit 
: principled nego 


and their egos prevent them trom as 5sing the issues, They become defensive and 
feel they need to “save face” despite 


the issues at hand, In short, the negotiation 
becomes Counterproductive. A wise 
explored one another's interests, and the agreement reflects those interests and not 
Just one party's position This can be difficu 
position or becomes defensive In these Situations, it is ea 
and for the parties to lose sight of their interests. Ç 


ener S: "siio el Of à successful Negotiation is to be efficient, 
Lr ime Ca waste luring a negotiation as the ar i | back 
and forth trying to find common ground. This inefficiency of the Gë Ze Wer 
Can exhaust resources as it becomes more Costly to both the bud ë 9 did g m ei 
well-being of the parties. Consider a union and employer ne Set and t e phys m 
parties have taken extreme positions and refuse to Consider he Y ‘on wherein bot 
pute escalates, and no progress is made, impacting both the e, Posing offers. The dis. 
to have normal operations ang employees who have a reduced E Dier who is unable 
The third 4nd final goal „come 


ation is to improve—or àt least not further damage—the tide a Successful negoti- 
haggle over Positions, the parties’ felations on 


ship may suffer as one an. When parties 
lost at the expense of the other's wi party 
Over noise or the inappropriate use 
have long-term cons, 


dealer w 


$8,000, eue knowing that they will end up somewhere higher than that. Both Ser agreement that may o 
f $4,008 


t different points, going back and forth, hoping to end UP somewhere in MAY Not ultimately be reached 
le a 
the middle at nj ir p be useful; as the dealer and buyer communicate what 
This style of nego can focus on a particular number that is suitable, and the dealer 
they want, each pany ntually end up agreeing somewhere in the middle. However, 
and buyer might eve t that negotiating based purely on positions is inefficient and 
fisher and iari s ongoing relationships as negotiators lock themselves into 
unwise, and e 


conced 


in positi T À .W 
certain eege? that arguing over positions produces unwise agreements. By 
First is the i 


S i d ] interests 
less about meeting both parties original in 
tgo of that party. The goal becomes less Mei E 2 
and more dd Keeping one party's position at all costs to ni i d Ec 
“save face," Agreement is less likely as more time and Ne ice 
| jes’ s an d 
position instead of considering the parties’ actual nee 


Mee itis inefficient. It is easy to 
The second concern about positional negotiation is that it is ine 


ue working togett 
ssful negotiation mean 
Oclal scientists and anal 


Wu, 
to the legal , 


pr 
ysts Continue to Bari 


: When parties ente iati i castle’ Ta de en narties may apply 
Y Correlation, EE TTD — 


Ative Nego. 
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: In addition, 


1: separating the People from the p 


ge TOblem 
into a negotiation, their emoti 
step ` s enter in n Otions are * 
artie ost cases, the parties h, n linked A 
en P nd. In m ave a personal "ën to the 
Lem at with each other. Thus, they Often enter a esch 
ni 

All of this becomes time CG E e 


n aw anda histo 
or perceived, th, €9otiatio, y 
perceived, t| don 

(some ether real or at can be 


difficut 


Onsuming s. 


(Y Certain per- 
i t to shake N per. 
reemi S ' ation. Those perceptions may Some from i Can doud th 
nt. tion: tion. 1 i a Varie I e 
and risks the success of the agr t a n site values, emotions, and Viewpoints, D of sources, including 
The third concern is a D bac 


loser may develop feelings of bitterness, anger, and resentm 
These hard feelings can destroy ongoing relationships. 
Principled Negotiation 


At the Harvard Negotiation Project, Fisher and Ury develo; 


ped an alternative G 
itional bargaining calied principled negotiation, which is a method of negotiati 

a method of negotiating the merits that ts designed to produce "wise outcomes, efficiently and amicably "s" 

On the merits designed to — 2 «cr. argue that the basic problem in negotiation "lies not in conflicting Positions 

produce “wise outcomes, but in the conflict between each side's needs, desires, concerns, and Tears ve These 
efficiently and amicably” desires and concerns are the underlying interests that Motivate people 

e underlying needs, concems, o 5o xt: StS Ing open to n s 

desires, and fears of a party 


e options that 


di coura ar mg 


allow them to gain m 
tiation is to reach an agreement that is fair 


and mutually acceptable : the parties. 
Certainly, there have een critiques about the bei 
Shared interests as com 


from the difficult 
try to avoid con 
make it difficult 


nefits of the process of seeking 
- A major criticism Stems 
rty. Some individuals may 
rawal and avoidance can 
nore their own interests as 
5 have a great concern for 


| national event of the Truth and Reconciliation Commission of Canada focused 
inal nati the T 
eng on reconciliation. 


individuals ig 


iliation Commissions in South Africa and Canada. 
SE de A ES E to recognize and share their feelings and 
e ce bia an apology from the government. In South Africa, the Truth 
RECEN is Commission was established as a court-like restorative justice 
and e and perpetrators of violence gave testimony of crimes 
oes Ruman rights violations during apartheid. The commission offered known 
telating to Se abuse the possibility of amnesty in exchange for testimony pes 
He buse committed by the apartheid government. The mandate o | x 
cit Mer Tot only to bear witness and record the Rus but in s en: 
reparation and rehabilitation through E ZS Ce x ven 
trast to a more retributive style of justice dme in BECH WEE 
the perpetrators. Part of the commissions outcomi eos 
ERIS HEURE EST Ke Ge d South Africa. This successful 
‘antin both the political and economic environment i E 
approach was later instituted by a number of other countries, 


5 bidat10. 
6 bidat 40. 
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The Truth and Reconciliation Commission of Canada 


reconcile the treatment of First Nations children sent to resident, " 


ial school em operated from 1870 to 1996 for 
sa st ors cen fom ther fais and resulted in a Sse of 
The commeson kd to a formal apology by former Prime Minister e 
the role of past governments in the administration of the 


In most cases, 


tish 


ea PE a 
neighbours who may continue to live next to each other; 
may continue to be involved in the same business or within the same 


continue working for their employers. E 


employees ma 


~ representatives. The legal community is 
iterations that may take place (e.g., legal representatives will ci 
future engagements with their opposin 
Legal representatives must underst: 
that they do not consider the damag 
ship. tt ts their responsibilty 
relationships. First and fore: 


as their agem, andin 


e the people from the problem? 
ship from the problem at h Ç 


Of course, that tactic sh; 
admission of liability is not 


the problems under negotia 


ou 


residential en Han 


" 


rand 


eliminate the emotion, 
ld only be used in si 


= frustration that ME 
tuations wh 


an issue, 


very small and there are 


g legal representatives). 


Some 


Recall the e 
business p 


ontinue to have 


e 
ngs through improved com- 
“ng the parties in different rooms 


, encou e 


en concerns such as the 
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rtain intentions, Peo; le oft 

not assume ce a me Often tend 

DO pretation of what the other side Says or does, 

in ot blame someone else for your 
po Tale counterproductive. People tend to 
it is sive, and resist what you may have to s, isc 2 \ 
defensiv by discussing the facts in a frank ang 1 Discuss each Dier 

rceptions and honest manner wa ` 
k ming each geg e | 
bla! ities to act inconsi 
opportunities Sistently with their 1 
ook for ~ TT perceptions t. 

2 pa a message that is different (and More positive) than what they 
expect. in the outcome by makin Š \ 
Give them a stake í h easier if 3 Pure that they Participate in 

^ rocess. Agreement is much easier if both Parties fee} Ownership of 
the Ge? by collaborating and brainstorming Options, 

i e , j 
the roposals that are consistent with their Values and allow the Oppos- 

. Make a to "save face" by giving them an Easy way out. This might mean 
ing Gë a solution differently so that it seems to be a fair Outcome. 
phrasi 


10 assume the Worst. 
Problems. Even į 


Blaming is 
feel attacked Justified, 


um nize and understand that emotions on one side wit generate emo- 
ecog 
; ue on the other. 


motions explicit and acknowledge them as legitimate 
? Mo without responding to their attacks, 
quie 


the other side to let off steam. Some people need to vent or com- 
e Allow 


in before they can tackle the problem. Letting off steam may make it 
SS to talk rationally later on. 
e 


by listening 


" logy to defuse emotions effectively. 
lic gesture such as an apol i : 
e Use a symbo heard and to have their emotions acknowl- 
just want to be hear 
Some people just v 
edged as real. 


a AME will help the parties listen to what is being said by the 
: GE party and understand their interests. 
H Se to the other side instead of debating with AS — 
ibe the problem in terms of its impact on you cu j w Se 
š = s have not done. Use "I" statements such as “| feel” instea 
ave o Aus cus 
"you" statements such as "You did this. coat cect: 
e Self-monitor what you are saying and the impa! 
ele arty is saying 
° a e. by trying to restate ds the other party 
with phrases such as "To be clear, are you .... 


itions 
Step 2: Focusing on Interests Instead of Positio 


Wis ulti heir 
T it is ultimately t 
While people may take certain positions based on their Sie those inter- 
cus on that goal that may inhibit and shield them from 


SS Decidin 


ae in finding a solution—the party 
g on a position may stifle any creativity in finding a 
May be | 


soe and their relationship 
ess likely to find mutual ground between both parties an 


cs e unit K NEGOTIAT 
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can suffer. Instead, if the parties determine what both 


Sides: inter k | 
d sidering your int 
better define the problem, satisfy their true desires ang concerns ang W Wis jso, be open side, GT interests and ons 
cting ones. MN x 
interests as well as conflicting y 
IDENTIFYING INTERESTS 


Options b, 

me Ge ased on what YOu have 
fro! ` TIS will ut x d 
ed ie Ultimate), 

af rincipled negotiation to pe “harg On the oben ^ 

“ive of ee that you should be hard in talking aby an 
bie’ al 


P t your Interests 
ople A em avoiding personal attacks ang Showing respect, an 
oP 7 


has not just one interest 

to realize that each side TUM 

^ A in Chapter 3, "Theoretical Approaches to Understanding di Den, 
Caine Interests are the basic human needs that 


d Concern, and empathy 
the ve person: 
d he P š 
motivate ai Peon ty tor! inventing Options to Help Solve the Problem 
of belonging, recognition, and uy 3, : itiona! negotiation is setti 4 
me. sa a: Së priority for groups and navaa re d ste m mistake E Serie fo This sets out an aa NA aye 
usual , ` T n E E h 'aggji 
d 'dentify the other partys interests, it often helps to r t yourse — A ary either row the gap between their postions, Focusing on Maximizing the own 
lo ' T onsid >et in a Pale tyto det of expanding their Options by Considering other Solutions that keep 
ç m instea rests in mind. This assumption is Commonly referred 10 as a “fixed 
it parties" n " and it leaves the parties stuck to Only one o, 
» or "fixed sur 


TO: Plon or outco, 
age in real problem-solving with each Other. 
wg repared br WS the development of too man 
S is possible s. However, by "expanding the 
he e that one of those options 
r 
e 


me and the assumption by a 
Negotiator that the resources. 
Y Options can delay Settlement and — and options are fixed 
Pie" and Generating more Options, 
may recondile tne differing interests attempt by the negotiator to 
lividing it by i i t Consider options and resources 
Outside of the party’s position 


Making a list is the ease: 
interests by Prioritizing 
Create new information 


fy interests as it helps sort and pen 
them as more important and less important. The list may help é 
by Stimulating ideas, and finally, 


i i ible solutions. Be Sure to postpone all 
ome up with a list of possibi € : Don 
First, brainstorm on of ideas until after the brainstorming. Ultimately, those ideas 
identify the People who itiósm and evalua ore ideas, so any premature judgment may hinder imagination. 
be affected by the outcome 4 n help stimulate m 
wi 
COMMUNICATING INTERESTS 


i tering the negotiation with 
i ing before en 
ider brainstorm 
Consider 


i mi enerate ideas and option 
s brainstorming g 
ot only doe 
Being able to comm, unicat 


the other side, Recognize 


S, it also shows the clients 
Me e edipi Ra T Vasa wh 
d illi i i et evi : : 
5 Important as knowing the other side willingnes come up with options that me : uso 
interests. tf you want the other Side to understand your interests, you will have to other side may SZ antage of revealing more about the Opposing Party limits. When 
explain and communicate them. Make them come alive by being specific and u: ing also has the a ei seek out options of different strengths and priorities. One strat- 
- i i i i se one. 
A i that M add Credibility. This will help to legitimize your interests by e GC several options you like and ask the other side to choo 
allowing Other si O empathize, egy may e 
TO start, it often helps to put the problem before the answer so that the other side 
Can listen to your Interests rather than Concentrate on 
involves 


3 response or rebuttal. This 


HOW TO BRAINSTORM EFFECTIVELY 


Rules to Keep in Mind when Brainstorming 


that is being Negotiated b 
. etween 
UN are anxious to Put speed bumps 
use this method, believing that other meth, s imi Ss fo be reluctant to 
" dents tive, |n a i 
= first discuss the saf, concerns of the Sdn hino 
toad f any options O 5 concerned abo the Safety of ee Əhbourhood 
à discussion o ead, ons, particularly the proper, f RO 
Parties to focus on each others in d bi 


terests ang to 
It is important not to be concerned with onl 


We yanen drin, 


SSIONALS 


à he negotiation. 
° Use brainstorming during the exploration stage of t 


| 
* Generate as many ideas as possible. 
114 AOR FOR LEGAL PROFE 
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Do not limit your ideas. 
Remember, no idea is a bad idea, as one idea generates 

* Do not assess options beforehand. Ask the parties to i 
any judgments. 

© Try visual brainstorming. Use a whiteboard ; E 
Post notes I becomes easier to keep track of the idee a wh 
organize them later on. and 

* Assess the options only after brainstorming is over. 


putot may 


D 

eens geen look for common ground and interests be 

pci E rni ER what Fisher and Ury describe 

ideas. Such a skate wa options and come up with ways to im ve Ud 
Sy may lead to a new and beneficial Solution to NE A 


OPTIONS-GENERATING CHECKLIST 
Eramstorm to generate a vanety of options. 


ptions 


Principled negotiation i 
en Object; re gotiation is to use 
PEE Rie. denis nent of the wil of TM Criteria are factual pieces of 

nS parties may need to turn I 2 parties. At this stage of 


Hi 
Ther assessment of J 
parties might have exa the options on true 


24 


may be a concern Eege °r lied a| 

are true ang “t trust. How ar, 

Š € and accurate? Woujd € the parti 
th is 2 really great car you ever ri 


nterests and there 
which statements 
ou have SCH S statement that 
history GE the mileage, 
ition oe the vehicle, and 


Of the vehi. 
at are inde ehide. These 


depend, 
att t -ndent of the 
uld ne, le of wills that u 
Negotiate in sually 


market value, 
recedents, 
ic judgments, 


E 
cientif 
SS ional standards, 


p profess 
costs 
, court decisions, 
e moral standards, 
"expert opinion, and 
e tradition- 
siteria is an important part of a partys due diligence wh ^ 
the opposing party. It can provide the party with ks assessing options 
tof options presented ina negotiation. The parties are able ich mene mi 
relying on objective facts. They will appear more firm, confident wl ck 
during the negotiation. It is important to remember that having the Sid acu 
s enough as the parties will need to think about how to use and Present that we 
"formation in persuading un other side. Another way to perceive objective owe 
sas "Dr oof” or “evidence.” A legal representative would never argue a case without 
rting evidence. Precedents, such as case law, are used by legal representatives to 
demonstrate that similar fact cases should be treated the same. Case law is considered 


gs objective since their outcomes have nothing to do with the case at hand. The more 
independent the evidence is, the more reliable it becomes. 


In some instances where the parties are unable to decide on a fair option, the 
parties might instead agree on a fair procedure. This is effective when there are still 
too many question marks about who is at fault in the conflict. For example, consider 
a dispute between a vehicle mechanic repair shop and a customer. Following the 
repair, the vehicle continued to show some other problems. The repair shop feels it 
made the repairs asked of them and that any subsequent issues are new and not the 
fault of the repair shop. It could be a manufacturer defect. Therefore, at this stage it is 
difficult for the mechanic shop to admit liability to the repair that was done. Since the 
parties are not able to agree on a solution that relied on the fault of the other party, 
the parties might instead agree on a fair process. That fair process means obtaining an 
expert opinion and quote by two other mechanic shops and agreeing to fault based 
on that. Fair procedures may be key to moving the negotiation along and producing 
a wise agreement. The objective is to establish a fair procedure that both parties wil 
follow. This usually requires parties to seek more reasonable solutions based on the 
fair procedure that must be followed. You may want to insist on having someone 
ese, such as a mediator or arbitrator, play a key role in the decision-making s 
Another option is to have a procedure within which the parties can submit issu 
Question to an expert. 


objective 
resented by 


„en c WHAT S NEGO! 
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USING OBJECTIVE CRITERIA EFFECT 


m IVELy 
o between a senior lega representat 
e The paralegal Parampree d ~ 
licenced pal red while walking on the defendant's business pr na x 
that was UN Louise has contacted Parampreet and attemprey The 
legal represen’ to the dispute. Louise has already sent aggressive c to e 
quick er Cam filed by Parampreet is likely to be dismisseg ils Sup 
that the Plain d dient injuries have been exaggerated and that Param e allege, Un 
the claims = by the Law Society of Ontario for Misconduct due to et 
Cana Sama, Louise has provided Parampreet with a COpy of a denn 
tion ding the plaintiff's alleged injuries. Parampreet responds by relyin Kä 
regardi » Parampreet advised Louise that she had already hired an in Dn, 
Kc asses her client's injuries. Parampreet refers to the Weather including t 
nd snow buildup on the day of the incident, Parampreet also refers to Caselaw Ke 
x slation that supports the property owners obligations about keepi ang 
| c safe, refers to the timelines for small claims Court matti 


ng the pr 
ers, and requests that the 
parties mediate the matter. 


"aia uld offer their Own principles 
d ey should not insist on an a reement based on 
Solely those advanced by one party. Š 
3. Never yield to Pressure, 


by applying this 


isting Object 
the poor logic o 


negotiation, 


wise Strategy of 


principled 
f the OPPosing p 


arty, 


ting, Understane 


the other Party, sc 9nd 
um, 


3n needs A g Under. 
can Cites, 


à Əsssttne A concerns, and 
t ntüfy their shared an en Oaderi, 
fea onions ncile areas of conflict, you should Seek to ne e 
de, y, 10 reco fair standards and procedures, 
i as 
pin? g such 
e 


of Negotiation 
le 


titive, Cooperative, or Problem. 
e d to choose between two negotiatin 
ten titive, Concedes little, an 

jators "^. and compe e ` N 
nego E i ho is cooperative and generous, and makes Gage ie 9t being 
who Ens set ating have been criticized for their lack Of effectiveness S 

styles of R Williams points out from his study of the pat 
goth 5 ion; aS ci can claim a monopoly on effe 

roa 


terns o Negotiation 
` : Cliveness "s Xtensive Studies of 
iation continue to seek out character 
roaches to negotiation A 
et 
J 


Stics of effective ang 
f each of the two styles of Negotiation are quite dear. With an 
t disadvantage" es agent, the client risks much, as there are fewer settlements, 
negotia ndings due to tensions and lack of trust, lower joint Outcomes, 
Sege? from the other party.'° The cooperative Negotiator risks being 
ere I il 
Ne too easily. f 
d dE most effective negotiator for your dient? The challenge is that 
you be is often determined by their personality—and your biologically 
rs styl s is not that easy to change. However, being more Strategic in the 
hardwired persona iy entation of a negotiating style will lead to more effective nego- 
selection and Ge identify your own style and understand its limits and strengths. 
tiation. It is critica De Resolution Style Questionnaire in Chapter 2, “Understanding 
Completing the ve ou recognize your natural tendencies to use a dominant style i 
Conflict," will he rh People can change the way they negotiate based on mal m» 
negotiating a Con pira which style is most effective for them in a bord = 
a conscious a e to consider your opponent's style as well so that you wi 
gum | jation. 
um i adapt your own style during the negotia von d A E 
siia tatives who are ethical and use com SE Ure o ai, 
Legal E having a particular negotiation uu T Mes Seres 
éch Tea Stie del sought to shatter the h x , em who are pleasant, cour- 
Andrea Kup onclude that la ee 
ds arch led her to ci iations, They are able to maxim 
tiating styles. Her rese do well in negotiations. dace 
Il prepared do thy, and be more effe 
ageous, astute, and we j iveness and empathy, and t d 
E ak Duka SE the pie by generating icu 
on behalf of their clients. They are avs d understand the other side wi 
options through creativity and flexibility an 


Solvin 


` being the 
d makes high dema 


ive 
gress 

p misu 

d possib! 

exploited an 

How can 

P negotiato 


ind Case 
š resolution; Readings a 
Ee? — eld et al, Dispute R 

3 GRWiiams, “Style and Effectiveness in Negotiation" in JC Klee 


Studies, 4th ed (Toronto: Emond, 2016) at 182. 
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d perceptiveness. They set the standard to which other a 
an i 


ide i insight for oth (orales sho 
Schneider's research can provide important insight for other legal rofes U9 


: identifiable negotiation skills ; SSiona En, 
negotiate. A list of some of these id egi S incluge D RN 
ir 
* ethical conduct, 8 
* honesty, af š 
* excellent advocacy and communication skills, 
° a persuasive manner, 
° a realistic and objective approach, 
° a solid understanding of the industry, and 
* meticulous preparation. 
As a legal representative, by aspiring to these same standards and exhibj ting ty 
identifiable skills, you may be a more effective negotiator. However, it is im a 
to remember that your negotiating style will also depend on the Situation, such 
your dient relationship with the other party, as well as the goals of the Negotiation 
in the long or short term. Be cautious to ensure you share the same Objectives Bd 
goals of the negotiation as your client, in particular, winning at all COSts or Playing 
ar ball with paries who have an ongoing relationship may ultimately interfere with 
the negotiation. Settlement does not automatically translate into effective negotiation 
When in a negotiation, you must be aware of the behavioural phenomena or 
negotiations. While much literature ang studies focus e 


Strong emotions, there a 
acknowledgin the 
: ` IN some cases, encouraging 
Others to regain Sege briefly Withdrawing from 
: re; i 
bstantive Problem; ang separating the Causes of 


: ` etermini 
emotional reaction is Purposefu nd acme oyta 


See €9otiation witho lamagin, : Ks yl 
Seal with differences and disagree relationsh 
by avoiding personal Judgments, understandin, th Priately 
TDOse and 
NAE 
11 AK Schneider, = Negotiation Myths: £ vidence 
Tee et al, supra note 9 at pgz ` "Mfr Empincal E Pre 
12 iwaw m Style” in 
wata Die 
ADR FOR LEGAL PROFESSIONALS Lowy, SUDra nma 


ion, and remaining fir 

f the sessior 9n your posit; 
oal dud time being open to alternative Views E sition 
the S: ve a relationship without damag 
O! 


nd id 
etoa r ticul " 
4. impr h skill acknowledges the value of Telationshi "buie tiation This 
foun g an outcome. Simple steps 
tore 


Would includi oes 
itin something another party hasd 
mer! 


ies of their dependence on each Other to Teach Ss Ces by bo 
sie clearly in ways that promote listening. The fifth i lies 

5, Spe? s to promote listening by both Parties by SPecking GR EeNtratas 

on d f, using short, clear Statements, and avoiding Hab. 

for you tions about their thoughts, feelings, and Motives, 9 
d listen effectively. The sixth and final sil Promotes acti 
Inquire and inquiring by making sure you have Understood the e 
listening rty's full argument. This can be achieved through Simple 
other pa s such as allocating a specific time to listen to the Other 
technique responding until the entire argument 

arty, N 


] is stated, and Tepeating 
GE nt for a full understanding of the Teasoning, 
bac 


ane, and the Dëse 


Bargaining Process: Value Claiming 
m value Creation 


ise that the very essence of a negotiation requires some degree of both 
tis nO surprise d cooperation. Negotiators, while seeking to advance their client's own 
competition an do so by cooperating with their opponent. Asa legal representative, it 
interests, riu ou have a sound understanding of the various Theories regarding the 
is essential ies een of negotiation and also its controversies, er p 
fundamental n d James Sebenius explain that while this conflict exists competition 
David Lax p not in practice be separated and are inextricably linked? While 
and cooperation can to create value by increasing the benefits available to the 
i es Dee 
the peque etn tries to claim it. Lax and Sebenius coined im terms cd pei ec 
j om in thi ion and its impact oi 
parties, the c i lain this fundamental tensio Geer 
laimers to exp! lue daimers Who seek to incre 
creators and value claime i ted by the value creators and value dai ECH 
iati it is this tension created by iator’ dilemma. The ap 
ee Lax and Sebenius refer to as the sss e ìs value damen 
that chara i otiators create value, p ës 
" i e both opposing neg a be mediocre. parties to a negotia! 
dilemma occurs this way: When im value, the result will only be m à alatle bend 
EN ARIS MAE sasana however, the result will be bad for pip seek to d 
When one negotiator creates and the ot! e amas c paltesdt übel 
the value creator but excellent for the valu Geteste cen EC 
lax and Sebenius recognize that value e ted agreement where both partes e serito agreem 
and creativity to achieve a successful negotia ible by negotiators communicating a dor beneficial to: 
ined. A win-win negotiation is made GC rther exploring and cultivating Ze paries in he neq 
sharing information to jointly create value. y d by finding joint gains. 
interests, the pie is expanded and value is created by 
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On the contrary, value damers are believers of using toucy, harg 
much of the pie as possible by taking it from the Other arty 
apni by concealing information, exaggerating a Position 


pTER SUMMARY 


TES 1 the difficult job of | 
nt to the poi and nop H tives have o leading their 
anything less than a favourable agreeme Point where th t pa Zë | representa negotiation path" by carefully Preparing, M Pn thus raising cos and jeopard 
K, as the negotiator demma demonstrates, parties do better eng P m tes 19 own V ultimately negotiating on their behalt, yen Teories and VC. auem eS Een 
i i š WA n n i iati partı e impact 
then seeking out a win-win negotiation is an important choice for Dy ced CN pet ng, ice y barriers to negotiation, such as por; ien Ours and strategies on te e S 
outset of the process. Negotiators jointly create value by understanding each Vat, Roy Lem ication, eerste d restricted On them, het. ‘t is important to remember a 
" " d ica the li Ing to à Wise erature that mas idi 
S otiation instead of focusing on each Other o ^ muni. ich reduce 5 Successful ' y guide you to a | 
Ming interests n the negotia 5 very nao Ue eg. ic articular, extreme positions draw out nego- wi x Experience: careful Planning with clear objectives 
jen ent. In P. we negotiation outcomes, 
a MS 
EY TER negotiation, 105 / 
K val \ 
ate, 105 115 Objective criteria, 116 S ue done, 121 
Kier ae ng the pie, Positional negotiati value creators, 121 
Mary fet bad about the situation and the wey her hus- Discussion of Scenario expan see Eechen e 109 Win-win negotiation, 121 
2 N 
band reacted. While Leo was away on a business tip, =, Emotions: Angela started crying during tier | fixed P" 410 gotiation, 110 
zx invited — to == her for dinner so that the two Cussion with Mary. Showing legitimate emotion; interests, 
them could discuss the matter 


acceptable as it can demonstrate how stron ya l 
party feels about the situation. As Well, sometimes ` REV ve 
Parties first need to let out their emotions before 1, List thre 


Angela agreed to have dinner with Mary and the 
two of them engaged in pleasant small talk throughout 


EW QUESTIONS 


rriers to negotiation and describe how € A compromise split exactly in the middle of 


i H d the impact each has on à What the bi id sell 
o e | as a barrier ani uyer and seller want. 
the - When it was time ~ — the er then can proceed with the negotiation. lega ` ` each M on. : 9. Market value. 
aeg "Pra dmm 7 "Es hary w ts Š professionals need to recognize that emotions Gn | Eds and contrast Ke SE ` RE " rem why the seller has Ee 
dlordy responsibil damages to personal have an impact on the Negotiations and can tri peo style and soft negotia s Price, 
Property of the tenants if there s a burst pipe She went 9ger negotiating ‘ ribes principled à i 
on ad epi MAE an emotional response from the other party, SE the following describes princip 5. bici the following standards are Objective 
claims court in order to get compensation for eveything ` Goals of Negotiation: According to Getting to Yes, 2 negotiation? I 
that was rumed 


Mary was surprised at Angela's Suggestion of gang 
to coun. Mary clarified that The pipe had 


h side takes a position, argues for it, and 
aci 


at essions to reach a compromise. 


makes conc 


à. Your personal standards. 
b. The standards of the opposing party. 


c not actually 2d One side gives in to the demands of the other. C. Independent standards, 
, f was Just a leak She aiso Suggested thet Angela — relationship between the parties. In this Scenario, b. h side takes an extreme position. d. Your client's standards. 
= Could have been responsible for the leak Regardless a, the use of positional negotiation did not lead to c. Ead duces an agreement in favour of the €. None of the above. 
ste iom d cuim eng ZS Beciaed to increase the e agreement, it was not efficient and it seems to d. Gen party. 6. What does it mean to insist on using objective criteria 
Í Would be agreeable to "e uM sue f Leo N "€ caused further damage to the relationship. It produces a wise outcome, amicably and ina negotiation? What can be achieved c 
was already upset ther Piin Ln SE the People from the Problem: Both parties e. di enis so? List five fair standards that are forms of obj 
the pipe and the iva E eg Pay to repair Dag Put themselves in the other person's to determine a fair selling price for a house, criteria. "M d how it relates to 
Angela was offended by the accusation and "vm E not made any assumptions or accusa- 4. In order ld be considered objective criteria? 7. Explain the negotiators dilemma and how oru 
Offer She started to Cry and mumbied that p, iier ete eet problem been ller wants to get for it. value creating and value claiming in a neg . 
rans ful amount of te damage: $ 1.090 Code: that SE vented on Angelas age and the fact d ipia arom illing to pay 
Psi Ze from the tabie, she muttered =] guess |o E us every little thing to be fixed. b. The amount the buyer is willing 
bey E "i per noat” = eed s: Not Positions: The Parties S 
the problem with you bids Sree near t £y discus; d = Sal level; DISCUSSION QUESTION wise her work schedule slightly from a regular 9 a.m. 
Set something for free rm tred of you ys Wee to ` ment but did ot hi 5 Tor possible settle- e loyed with Garden Depot. She has been re m. workweek and instead move to a 7 a.m. to 
little thing to be fixed! You don't k Sung for every underlying j teres e time to discuss the 1. Beth is employe for many years. While she toS p.m. Je. Beth is planning to meet with her 
It living here 94 you coud have led t discussion of interests D E reviews when 3pm. schedule. his possibility and negotiate a 
Generate Options. pS to resolve the issue did have a few mediocre performance ope supervisor to discuss this p 
| Only option was 4 ma šeemed to think that she first started, she has Row had vm ee solution. — 
tree So Mary or A "s Ttoc good reviews, Her supervisors have ing field a. Listfour of Beth's interests. 
| M ebe seva note 4 storm ela took Seo i h really likes the gardening fiel š Garden Depot's interests. 
— —. O brain ànd supportive. Beth really in it. She hopes to b. List four of Gar 
ji =. Y: and would like to pursue a career in it. iia 
722 ADR FOR LEGAL PROFESSIONALS —— 90 to night school to improve her marks so 


can apply to the local college. She would need to 
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| on a Client's Behalf 


| preparing to Negotiate 


introduction , . Me ms 
lon-—What Happens Go 130 i 
reparation What Happens Before Learning Outcomes 
1199042 er wr RENE After rez e 
R. D A Preparing ot Client Aë uh 130 : em ading this chapter, you will be able to 
egotlation ssa nderstand hi ast pre i 
stage 2; Developing Your Client's BE fis With your aii VERIS 
interests, P Pi À ° Assist clients in Identifying their issues, defining their 
Stage 3: Developing à Target Point. "eng = leer re Sel s dud de 
DER) ° Help the client determine their best and worst 


sage : De GON the Clients à alternatives, or BATNA and WATNA 

ternatives--BA aves, n š 

Stage 5; Understa As and WATNA,,,,134 | * Review the strengths and weaknesses of the client's 
(ge » ge anding the Other Party's case and advise them accordingly. 

Interes Viet qute dig deal 9 7 * Understand the terms of a settlement agreement and 


stage 6: Reviewing the Strengths and learn how to draft one, 
Weaknesses of Your Clients Case , 138. | * Apply the concepts from this chapter to a recurring 


stage 7: Rehearsing the Negotlation, , , , . , 139 conflict case scenario. 
stage B: Drafting à Settlement 
Agreement , cera da TROC ga ET) 
Steps to Cons ider In Negotlating à 
Settlement Agreement «seen 140 
Stage 9; Other Considerations When 
Preparing: The Ethics of Negotlating . «+ 144 
an Ethical Baseline Standard 
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Review Questlons enner) 2 MB 
Exercises |... Ze ol Soest ld 
149 
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Introduction 


ster what book you consult about negotiation strategies, the lead, 

No man component ot toe negotiation is preparation. In his 

SÉ Wisa Uy oma this by titing one of the chapters, "rper ng ^v 

Prepare." He attributed the secret of effective negotiation to this very a ™ Fan 
Most negotiations are won or lost even before the talking begins, e 
on the quality of the preparation. People who think they can “wing a° ss 
preparng often find themselves sadly mistaken. Even d they reach MN 
they may mas opportunities for joint gain they might well have come across ¢ 
preparing There s no substitute for effective preparation. The more ditheu the 
negotiation the more ntensve your preparation needs to be.’ 


While we may not be able to control the outcome of a dispute and the 
we can contro! our e*tort and preparedness. 


Ver GE 


\ 


Preparation—What Happens Before You 
Negotiate? 


Vie Many authon and theonsts offer a variety of checklists for effective 
aration, the lists share many essential ingredients. For the legal represent, 


ative, 
preparation will imciuse not only an examination of the generally accepted Stages of 
9906 preparation but also a rehearsal of the negotiation session. These Stages can 
be set Sut as follows. 


1. Preparing the client for the negotiation. 

2. Developing the Ge interests. 

3. Developing a target point. 

4. Determining the chent’s aiternatives. 
s Understanding the Opposing Party's interests. 
6. Reviewing the strengths and weaknesses of the clients case. 
7. Rehearsing the Negotiation 
B. Drafting a settiement agreement. 


9. Other considerations when Preparing: The ethics of negotiating. 


Stage 1: Preparing Your Client for the Negotiation 


As the legal representative, preparation will be an essential part 
process. In some cases, your client will be relying on you to assis 
of their interests at this stage of the process. $ 
not realize the importance of prepa a 


the negotiation. It is therefore up t 


Your client may 
O you to insist on attributi 


35 an added 
cost of 
^g some t to this stage 


W Ury, Getuing Past No: Mgataeng You Way om Confrontation to Cooperation (New Yo, & 
M 1993) at 16, 
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prep- 


hat your client understands why prepara: 
D 


tion is neceg 
, ensure T enelit your client in a number of ways: AN. Adequate 
w 
KW 


jotiation, 
ye a successful neg es 
client feel more at ease with the process, 
ur 
pel rapport. : 
E in pm realistic expectations, and 
ur ur dient for different outcomes and Possibilities. 


nefit from the preparation by reducing the 
le 


Possibility of ” Surprises,” 
also | outbursts or unknown facts that may suddenly arise, i 
s emotiona n this part of the process is establishing the ti 
tep ! 
first $ 


i : Ve time for preparation 
t ‘ation. For many busy Clients, preparation will below on the priority 
ne ae ne calls, and emails may seem more urgen 


na t. You must insist on 

meetings. age and plan for it in much the same way as the negotiation itself, 

ting this “wie spending time on preparation may be the last thing on some- 
ns tha 


as t people cannot afford not to prepare. He suggests Spending a minute 
«mind. lae every minute of interaction with the other Party? 
one ration for 


will b 


rep: d step, using clear and plain language, you must ensure that your 
on P r the secon he purpose of the negotiation. Many clients fail to appreciate the 
t nderstands t f negotiation, in which both parties to the negotiation benefit 
dien „motive aspect Deeg, many perceive the negotiation as a fixed pie—thatis, fixed pie 
h cool eration. mpletely opposed and incompatible, which often results in. the assumption by a 
"em " Lael dei negotiator that the resources 
E d and options are fixed 


AS Its for 
à d win-win resul 
Expanding the pie in a negotiation can lead to more options an 


both parties, 


Scanned with CamScanner 


situation for all parties to the negotiation,» B M 
erën reach win-win agreements, where both parties Piin the bg 
Third, you must clarify the roles of the legal representative Od thee ` 
ally, you should express exactly how you will Participate in the le Den, 
you will require from your client. This will validate the relationship be Ction a 
and the legal representative and establish rapport between YOU an, 
addition, it will enhance participation and openness fro, 


"d 


tion stage, so your dient feels comfortable with how things will pi 
negotiation. For many clients, this may be their first negotiation, Th 
be new and overwhelming. Not only will this discussion affirm the 
Stage of the negotiation but it will also help in the next stages a 
more familiar with the terminology and ultimate goals of the Negotiation, 
Finally, you should remind your client of the confidential nature of thi 
between the client and the legal representative. In the codes or Con 
representatives, for example, Rule 3.03 of the Paralegal Rules of Con 
of confidentiality requires paralegals to "at all times, h 


e 
im Porta, 


e elatio, 
duct f 


den, 


Stage 2: Develo, 


n 
Once your dient under. terests 


i Ee oi ; n 

Oping your Clients interests Will c if a ded ded Ta 
à n j 

ant Questions Such > objectives 


Wisi 
'esolution: Readings and Case 

ied H Mendments Current 

Wit the website referenced in this footnote. hee, = Š 


ost upto. PUAN 2022) 
"" P-10-date. Material 
^ Getting es (New York: Penguin, 1981) at 102 
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den the Pg 
M your Client, Your de 
Fourth, you should discuss the format of the negotiation, includi h 
e 

TOCeeg PLN 
TOCesc it] the 
e , Ze of d 
your Client beco 
e 


d 
Or | 
duct theg? 


ping Your Client's | 1 


i lient has t i V 
` at alternatives your d Oa Negotiated y 
ascertain SCH negotiate. *areement and what | 
14 spi 
ne «ya 
oe ™ g Issues and Interests 


city ering the question "What de YOu want?“ enta; š 
P step pate deliberated ina Negotiation and defining ‘reat Sech 
^ tying i55" f identifying issues, your experience and critical mind will quick be ai 
is stel negotiation, developing a complete list of the issues that are at Greg 
n our client determine what issues are Most important and what issues 
ng! acted or separate. This does not need to be a difficult task and can be 
Vve conn d by brainstorming a list of any Possible issues, Using the checklists and 
p^ E Goreng in Chapter 3, "Theoretical Approaches to Understanding Confict" 
eas) det 


were e human needs theory or the circle of conflict checklist will 


M 
N 
| 
E V help the legal 
as the e to explore every potential angle of the Conflict, Analyzing the conflict 
ntativ' x 


any 
to use iy help Y 


x 1 experiences in similar conflicts, gathering information through Tesearch, 
reP ning pasi ith experts are all excellent strategies for identifying the issues? \n 


Ortant to narrow the issues by 


EN 
EN 


at | with the next Stage: identifying 
trying to Prio interests of those issues. Fisher and Ury attribute much of 


d their theo 
m under egotiation to focusing on interests and not positions. They argue b. 
E principle hat in fact define the problem since the conflict is actually between each 
ee ires, concerns, and fears, and not conflicting positions. They note that. 
ds, desi in interests of the parties also lie shared and Compatible interests s 
het representative go about identifying the client's interests? By asking 
ger a lega uestions, you will establish your client's values, needs, principles, 
why is The questions should be directed to issues being explored, the 
and basic concer relati onship of the parties, and the client's basic human needs. It is 
conflict itself, the e a particular style of questioning techniques that wil generate the 
Dan d an the interests of your client and the case itself. Please see the 
t inform 


mos i in Chapter 4, "Conflict Resolution Skills." 
Í es explained in 
question typ 


interests 
side's nee 
along wit 

How d 
your client 


Stage 3: Developing a Target Point 


i i stage, you will help your dient 

Once Jour ings Ges Seege Ce This target point can ke = oe. 
ee A ae client achieve the desired objectives and determining what ` pa Š PARSE, 
contribute 

ae provide a clear sense ot de Gees 

like to achieve in the negotiation. Quite simply, the aic Oni an sS. 

the “bottom line“ that your client feels would be TL vc? beis 

point represents the most ideal situation for the dien ne DE 

establishing a higher target benefits clients by achieving tates coris wa 

ations are set? However, it is important that legal represen 


—— EEN note Bat 214, 
T Hau B Bary à DM Saunders, "Negotiation" in Kleeeld et al, sup 
Š Supra notes at 41, 42, 
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: ” 
jake any concessions. ; i 
* To dace the target point, you should ask your client 


ests support a particular outcome that is both reasonable a 
necessary to contact an expert to realistically verify the value àn Tobapi 
an outcome. For example, a client involved ina personal injury Case mu of 
target point that considers "the going rate for certain injuries" that have his 
lished in case law by the courts. Depending on the facts of th 
target would include the value of the injuries, related expenses, 


weaknesses in establishing a target, including the risk Of aimin, 
the target accepted immediately, or over-aspiring by a 


d pi 


Stage 4: Determining the Client's 
Alternatives—BATNA and WATNA 


After establishing the underlying issues and inter 
Position to consider what alternatives your client may have if an a 
reached. Beng prepared with alternatives is 


will not negotiate below The 
least amount (minimum) that 


Smple illustration, consider 
the client be 
e: Would be prepared leaving the country for a year, and is dej 
CCPL. He meant to 
protect he chess of any negotiation that the lowest 
d 9 that she may break Of negotiations if there are offers | 
9 This protects her from í 
However, Fisher ang 
a bottom-line type cf approach. 
minimum dispositi 
solution that they might be wise to ac, 


| - In fact, most Parties are unab 
Picked a particular bottom line. Usi, 


the country in a 


vehicle instead of a 
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€eling pressured in 


ne of $8,000. Sue may e 
ccepting a good offer 


ng Our car 


month, may not have any ; 
by her bottom lir y ts 


amount she will sell the v 


ested 
Nd up pa 
that was 


line 


ests of your cli 


d buyers; however, she still sticks 
YING more 


Slightly leg 
On “th 
Outcome Of the n 


e value” 


Orati 
Ue le: 


TA 9 too | 
MING to high e IN 


a 
nd justifia and in, 


ent, you will be 


UM 
Xs 


° particular Es, 
and Other dene? 
° 


ehicle for is $8,000, so 
ower than that bottom line. 


10 agreeing to a sale 
Ury have found that 


5 than her bottom line. 
5he attributes to 
€9otíation, Using a 
Di of other options 
having a bet Wein $8,000, but 

Ton line may limit 


egotiati, 
a 900d settlement In rail de In a legal 


any ne, GI 
l 
n aware Sotiations, 


during the 


with ad of ? n negotiated agreement, or BATN, 


ternat 
pest? n egotia 
tive ire to help p 


ima lexible, making it diffi 
om line is not flex g icult to chan, just thi 
ee Veiane ge or adjust things 


3 ine, a legal representative shi n | 
igid bottom line, a Should determine the dient! 
rig sad gen e client's 


Ç llent's worst alterna- BATNA 
WATNA. Like the bottom fi 
agreement, or Š ine, BATNA and wr, i 
E the dient from making a deal that th m ee 


E md e dient should have — negotiated agreement 
epted. Knowing the client's BATNA and WATNA will Provide the stan- WAYNA 
acc ch any proposed agreement can be Measured. That Way, it will protect. Worst alternative to a 


ting terms that are unfavourable, and Prevent the client from à reenen 
à "ient enis be wise to accept. BATNA and WATNA will also help Negotiated agreement 
í terms ine what to do if an agreement is not reached and how important 
dient deter ent negotiation might be. 
in the pre BATNA, the client and the legal representative must consider all 
i establish deg in the event that the upcoming negotiation comes to a deadlock 
ible alterna he client then identifies the best of the alternatives by choosing the 
poss ys through. al the client would realistically adopt if those Negotiations do in 
of m of action tha t selection becomes the client's BATNA, which can then be used 
e break down. me offers from the opposing party as a measuring tool. 
fact nst an otentia t and the legal representative need to establish the dient’s 
Tee erer the worst alternatives if the negotiations fail. This will dem- 
WATNA by UE "worst" thing that may happen if the client walks away 
onstrate to the ing negotiation. It will help the client understand. how important the 
from the ione Ul By calculating the best and worst alternatives to a negotiated 
regdiaton E of the negotiation, the client will be better prepared to know 
agreement in a r reject an offer and the consequences of Being so. I 
when to accept O t to confuse "alternatives" with "options." Options relate to the 
tis important ne erated for that particular negotiation and potential agree- 
ideas and possibilities gen ly within the context of the determining the BATNA or 
ment. They would aa tives, in contrast, are different courses of action that a 
WATNA of the client. pa : së negotiation falls through. The purpose d deter- 
eame ng is to help the client make informed decisions about 


tion- 
r dient 


tive 


or s 
ainst whi 


k 
party may ta 
mining the BATNA an 


nt. i at deal of 
d e determining your dient's BATNA may involve a gre 
The practi 


i i dient viable alternatives 
i brainstorm with your cli pu. 

i ent. You will need to SER spa am 
cem ees It is not enough to isi en ciae 
mae euan Seen oe E em » selected as the best. 

i jves before on de 
i into practical alternatives bef s 
Deko ep Bee entering a negotiation, Sue, the car S 
or example, 


veis ai 
ives i iation for the vehicle Wi 
above, should contemplate her best alternatives if 9 ie 
| j i ol : 
Buyer X falls through. Her alternatives may include the 


* Sell the car to someone else. 

* Sell the car to a used car dealer. 

* Put the vehicle in storage. 

* Store the vehicle at a relative’s house. 


| ` ` gien Reality and fesponsibi- 
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considered real alternatives that can be use 
s 
b 


In order to be t is key that these alternati 
rnatives Tam i à 
original offer by Buyer X, i Í g ' are via, 8a cally, you should avoid disclosing the cenu, 
a how many others are intere ed in buying her vehicle ang Re RN , offe" up WATNA with the opposing perg WATNA asit is notu 
n! d find out how much it costs to store the vehicle for E their Dech vr, «cuss um is strong, then it may be beneficial to Q sq ree e Š 
be, > s = availability, she should call used car dealers ang ge E year De EN "s ET. the client's WATNA is going to court when vod Xo the other party, \ 
and sere for the car, and she should call family members a Ermine ho pat exams ay be worth discussing this with the other side. Shen hasa very strong ! 
— the vehide with them. With that information in hand ^. See if w m cast may prompt me Ri era to settle and avoid cour THs ie d | 
can store » Sue c, cat it appear: posing party i SC articular 
—from the ones s beet, 21 "e Mud vent ! ive ri à TEE MN 
her best alternative—her BATNA ig ^ne is Considering E ee x int lin the ca r representative or is not being realistic ks oar Feasonable legal 
forward by Buyer X can then be measured against Sue's BATNA, Offer user from t d that in using the BATNAWATNA terminolo eir position, 
Developing and generating these — can be difficult for N Dy 1 iB nd unfamiliar. In that case, you can use ue e Se mignt 
ient may have relied on their own expe à € di us a alternatives outside of the negotiation — a, ^ ‘O describe this 
some cases, the client may perts for information $ h Ger as “alte Sotiation” or “best and worst wall 


possible alternatives. in other cases, the legal representative will be expe a 

the dient in exploring and narrowing alternatives. If the issue is not aa T 

of experience and expertise, you may need to consult other Profession EN 

appropriate. Providing knowledge and inventiveness about possible alterna; Where 

negotiated agreement is one of the most valuable areas of expertise that a Pen, 

enced representative can bring to the client relationship. n Experi, 
Understanding your clients BATNA in advance can also have an important imp, 


is, we" 
tive. i lenti 

alten ze, you should assist your client in generating a BATNA and WATNA by 

im XP 
o S following: 
te a list of possible actions the client may take it 
Gener? SSC? is reached in the negotiation, 

re à 

no ag Së alternatives real by exploring the best ideas 
Ln searching them to make them viable. 

and re 


on the negotiation. The better and stronger your client's BATNA, the ient's BATNA by selecting thi isti 
. ke " greater ine the clients B y ing the most realistic and best 
= en em position in a negotiation. Clearly, Sue the car seller would E Ge that the client would act upon should the negotiation break down, 
ipsia ens = as idence going into the negotiation with Buyer X kn Owing that alter ine the client's WATNA by selecting the worst alternatives 
ther parties interested in her vehicle. Sue may be less confident if her Si EE agreement if the upcoming negotiations fail, 


ne A ' 
to al the negotiation, judge every possible option against the best 

ø pe n alternatives (BATNA and WATNA) that the client chose. 
an 


5: Understanding the Other Party's Interests 


| representative and the client have a dear understanding of the client's 


ear “gs and there are no other potential buyers. The Strength or lack thereof 

will gve Sue a bett i 
Simi gve er understanding and knowledge of when to break off 
ul s ntative, determining the client's WATNA will help to prevent 
ng too optimistic about their alternatives if the parties are unable 


to reach a settlement š š 
Knowing what the worst alternative is to the negotiated agree- stage 


ment will assist the legal representative in forci i 
"E ve in forcing the client i lega ; ER 
eng bargaining situation. There are clients va "want mer e ee AE one and WATNA, the next stage requires SU pnm ue DRE IS 
7 — a potentially bad outcome. They mayin turn use the legal x ET, B ities and interests. Mt is crucial at this point for you to explore the BATNA of the 
enges — and blame the legal representative for poor negotia geil if the x osing party in the negotiation. For the same reasons, your cent wil benefit ye: 
ME eae m This preparation will protect the legal representative from Foe the strength or weakness of the other party's ee Eu Er e 
the dients ; i better assess how to approach the negotiation. 

the example, Sue: mind to properly assessin iation. You will be able to bette! | à 

ple, Sues WATNA wou d 9 thé alternativa pem you will need to research what alternatives to a negotiated agreement 


are available to the other side before negotiating. Bj Se AEFIA SE 
i i i better understanding 

tives, or BATNA, your client will garner a r | I 

e negotiation Ais can help empower your client by lowering H Sc d 
the other party in situations where they may have SECH ee 
helping your client detect bluffing." RJ Lewicki and colleagues a 


ing another's BATNA against our own, 


advise your client i : 
y want to retai tent án the event of a highly undesirable 


ultimately puttin, trong, your cli 

: 9 pressure on ent may want t 

example, it would benefit ^ ve Other party to Ce e disclose the BATNA, there may be strong conflict (we both have 
Uyers. As a result o let Buyer x er put forward. In our we can begin to define areas where the deofts (we want the same group 


a high priority of the same thing), simple tra 
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it might become dear that the best g eds 
By knowing the BATNA of walk away. BL 
the negotiation would be nns and the other party's alternatives will have 
At this stage, Doth YOU" D ap evaluation of the alternatives is inher 
nn important tO aa on perception. Interestingly, research has Pë 
ids very ha the viable alternatives will differ den 
ng the gari or neutral party. As a result, legal representan, 
on whether you are soia possible perceptions of the same alternatives 1s, 
should be conscious of © overestimates the attractiveness of their alternatives P 
danger is that as each Side c e of possible agreement. The legal represen, 


find any common zon r 

parves may fail to ind kA only to be more realistic about their own alternatives bu 

atve will therefore need no! erger D, Sie 
seek ways to a'ter therr opponent's estimates of the! atives. 

also to o c 


Stage 6: Reviewing the Strengths and Weaknesses of 


Your Client's Case 
After your dient’s interests and BATNA have been properly considered, you will need 
to review the overall strengths and weaknesses of your clients legal case. The discus. 
sion should include a thorough assessment of not only the alternatives that may be 
considered during the negotiation, but also the possible outcome of adjudicating the 
matter in court. Ahead of any reality-check pre-trial process, this type of frank discus- 
sion will help your client determine whether settling through some form of alternative 
dispute resolution (ADR) will be more beneficial than the alternative of going to court. 
For most clients that start a legal action, the only resolution of the matter is in court, 
However, in Chapter 1, we learned that less than 5 percent of legal actions actually go 
to trial and erther settle out of court or are withdrawn. Such a discussion between you 
and your client ahead of time will provide a rational comparison of adjudication versus 
settlement. tt will also help to eliminate frustrating situations where your client views 
going to court as a better alternative than settling at the negotiation or vice versa. 
Any assessment at this stage must include a consideration of the costs, both mon- 
eni and non-monetary, of applying an ADR process or proceeding to trial. There will 
mm be — form of costs either at trial or through early settlement, regardless of 
outcome for your dient. These costs include legal fees that could not be recouped at 


explored 


———————À 
14 Lewicki et al, supra note 7 at 230. 


15 DA Lax & JK Sebenius, "The Power j 
w m 
m Alternatives or the Limits to Negotiation“ in Wiggins & Lowry, supra note 10 
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E im 


eir efforts. By discussing this in advance, you 

ss your client mey aaa the negotiation When yon a ie number 
of sP eir alternatives si of going to colin nto the negotiation, your a S hearing 
pout V te clearly the ris aln how ain P: Compared with any eier Should | 
now qu d into this assess A Ch your client is willing to give X offer, 

deg ing the full claim n court, ne of these Considerations is a Ni. | 
fnot " with the opposing Pan d rud salvaging Or Continuing in the is m a 
alle may be difficult to quantity, destruction of long-term relationships a | 
while wer of going to court. S a real 
eq 


cons , n 
eT: Rehearsing the Negotiation | 


f preparation for the negotiation is the rehearsal wi i 
qhe fin e? SS rehearsing the negotiation will be a critical Ser Head 
many " otiation. For others, any rehearsal may seem somewhat redundant In either 
he ies ver, the importance of practising and " going through the act" n zi 
By carefully walking through each stage of the negotiation, both legal repre- 
oversta e * d the client will feel more comfortable with the material and issues addressed 
sentative otiation, as well as develop a better understanding of each Other's roles. Often 
inthe pie client may discover new issues and facts or old ones that were neglected. 
u ae negotiation begins, many parties can easily stray off track and become caught 
once a emotion of the negotiation. By practising each stage of the Negotiation, your 
up in Vi be less likely to stray from the important issues. Finally, it allows the dient and 
dient resentative to review expectations about confidential information and avoid any 


E during the negotiation. As the old saying goes, "practice makes perfect." 


Stage 8: Drafting a Settlement Agreement 


When the parties agree to a settlement through negotiation or mediation, the details of 
the settlement will be documented in a settlement agreement. A settlement agree- settlement agreement 
ment is a legally binding contract that the parties use to settle the dispute and avoid à legally binding contract 


going to court. It is important that the agreements carefully drafted as it is a ST m gue 
document that is enforceable by the courts. Settlement agreements are governed Dy —. geing tn cour 


contract laws of that jurisdiction and must conform to those legal requirements. — 
Asettlement agreement will typically contain a brief summary of what E ae 
have agreed to, any specific terms that apply, for example a payment plan, n ° 
luture expectations for the parties, such as how they wil communicate in Š ii gd 
confidentiality clause, and a release, if relevant. While these se m d 
confidential, they can be enforced through contract law if one of the p 
follow through with the agreement. 
In advance of the negotiation, the legal representativ 
è potential settlement that may be agreed to at the nego "el 
"ith the client what a settlement agreement is, the pros and c 


e should prepare the dient for 
tiation. That means discussing 
s of a settlement 

i ement, and how à 
*greement, what terms are typically included in a settlement sah SE 
ener agreement is enforceable. This is necessary ee EH 
e assess their options and determine ifa settlement ds et aut OW 
i ti i ight a 
° and conditions in a settlement agreement mig -— 


` vernannt TO NEGOTII 
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J 


release 


a term within a settlement 
agreement wherein the parties 


agree to give up any claims 
related to the initial legal 
Matter in dispute against the 
other including claims that are 
not yet known; also known as 
a mutual release Of Waiver 
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Steps to Consider in Negotiating a Sett em 


Agreement 


" rties have the abili to 
Step 1: Determine that the parties h "le enter à 
Ensure that both parties at the negotiation have the (e, ttl, 
ent agreement. En hori o Egale 
m into an agreement. Do they have the authority to bind a Party whg C 
— m Do they have the mental capacity to enter into a Contract? Wäin, 
om ç 
ý p^r Consider the elements of a valid contract. Ensure that a Of the « 
ments are there to create a legal binding contract including offer, acceptance E 
Consideration, certainty of terms, intention to contract, and Contractual Tequirem Sa 
by particular jurisdictions. 

Step 3: Determine consideration of the Agreement. The Parties neeq tO dey, 
Dir exactly what of value one Party is giving up in return for a Promise or Obligat 
by another. For example, often in a negotiation resulting from a legal dispute, 
party may give up the right to pursue a legal remedy in return for monetary c, 
sation and/or other remedies or benefits. Terms of the consideration should i 
payment arrangements such as start date, frequency, amount, duration, 4n 
non-monetary terms. 


Step 4: Consider admission of liability. The parties may only agree t 
a dispute if it means they do not a iabi 
contenti 


ent 


into 
| 


Include 
d other 


O settle 


damages in the dispute. 
Step 5: Determine 


Whether to include a confidentia] 
Will need to decide if the setti een n 
that neit 


dent. Other examples include me 
disputes. Any violat; i 
Contract, 


al malpractice 
rial breach of 


CONFIDENTIAL rry 
m CLAUSE 


Y 
E sa ct Paralegal as resenting a tenant in ad 
and Tenant Board to cancel get E a" 


e tering the apartment without Warning and that the landlor 

peen en h necessary essential repairs. There are bedbugs in the a 

plied wit been plugged for days. The tenant wants out of the lease 

toilet has artment that is well-maintained, The lease agreement i 

another E A tenant if the tenant proceeds o break th 

pena d proposes to settle the dispute by releasin 
Q 


lai enalty but only if the tenant signs a settlemel 
out P' 


= 
d has not com- | 
ment, and the | 
and has found ` 
poses a Major |. 
€ lease, Prior to the hearing, | 
9 the tenant from the lease 


that contains a | 


not want to į 
"slum" la 
enant 


stricted in this way. 
re 


estion for Discussion 
Qu 


he pros and cons about the impact of à Confidentiality Clause in this Situation, | 
g the | 
Discuss š - ung 


Consider dismissal of ongoing litigation, The Purpose of negotiating 
; Co 
Step 6: 


reement in a legal action is often to avoid going to trial. it you are 
a settlement as agreement after litigation has been initiated, the parties may 
-— £e "un ` 
js qen dismissing the original claim. 
want to a 


How to draft an effective settlement agreement: 


* Use plain language. The parties should be able to 
understand the contents of the agreement without 
the need to consult a professional. 


* Specify dates and details. 
* Use the full names of the parties involved. 
i t. 
* Document details of the SET 
* Ensure that both parties agree with the content of the 


agreement. d 
PRACTICE * Consider whether it is necessary to include a confiden: 
TIP tiality clause. 


* Consider whether it is necessary to ene = 
of the parties from the current action and any 
related to the incident. om 

* Include what the parties agree to do if the agree 
is not followed by one of the parties. 
* Review sample ee À 
(e.g., Form 14D Small Claims Cou 
ment below). 


ments for reference 
Terms of ee 
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We have agreed to sotte this action on De following Mm: 


LL NER ete 
Name d party ws) Shall pay to 


the sum of 


EMEND max nu 
(Name d party(es)) 


H a bolas as td and frai setberner( 
(Prove ierra of the claim, inclusive. 
i payrar nct as star date, Feet smount and duration.) of interest and costs: 
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(and Defendant's Claim, if any) is with 


ed thi 
a Pgd 10 the 
" do not need to sign terms of seftiement 
perire C sonal pere! signatures, atach a separe satin 


facts and issues raised in this a 


PAGE2 
l 


Claim No. 


to these terms of settlement fails to 
s party o thee pu or this action may continue as eee s ie , 
been no seteme emt May be 3 


on motion 
at the terms of settlement are complied 
with, the parties ab 
fully and 


Separate sheet must sign 

in in the 

the below format} "5 d his or her witness who 
monia 


d 


finally | 
"lease one another from all daims | 
1 


against that party 
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ding the Pie in Negotiation 


* 3 


Stage 9: Other Considerations When Prenat 
Ethics of Negotiating "en, | 
ay 


Unlike adjudication, the negotiation process is not Subject to astri 
guidelines and is immune to any serious scrutiny. The very ee Set or 
and bargaining involves behaviour and practices where one might nce of Me j 
"bend the truth." However, there is no question that too much NE d 


to unacceptable, unlawful, and unethical behaviour. b may "e 
While a lawyer must still adhere to a code of ethi T 
no formal court rules that must be followed. Sila iO Otiating, they N Tee CM S LS EN NAE a E 
10, "ën “intentionally making afalse statement, "oration, WE, ^ 


IW z Bee 


Subject to a code of ethics with their new regulatory scheme e Or lege 

tives may or may not be subject to a particular code of ethics. For Er repro, ZP rie 

tribunals continue to allow colleagues, family or friends to act as Wes, E 
Senta 


the party and are not subject to any ethical code. Code of ethics or Dot, th tives fy 


— 
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ny lawyers will violate the standard, the Standard becom 
es even 


much ambiguity with respect to any representative's eth; i cre ex wy" 
ethical obligations ; - 
and negotiation gations in bargaining pr the honest lawyer to follow and by doing so he May be forfeit; 
What does the supposed “lawlessness” of negotiation mean in actual or cant advantage for his client to others who do not follow the rules TT 
Practice? ER d 


and most paradoxical, is the difficulty in drafting ethical norms that 
second, ‘ect matter, process, type of negotiation, and style of negotiator Wi 
to every $ even the most forthright, honest, and trustworthy negotiators wil hh 
sub! t e misleading their opponents about their true Positions, The eg > 
ively en ibility is a true paradox of one who is "fair" but who will also "misleaq ^is r's 


respons 


is There an Ethical Baseline Standard for the Paralegal? 


he grey areas, many contend that there are rules governing how negotiations 


The greatest concern surrounds the am 
T ount or level of truth e 
a : Xpressed 
sena e — of the: clients. Many insist that a modest degree SC Ç 
merely a skilled bargaining tactic and a part of the process, Others argue i 


the impression of ini J trategic b 
Ous injury wart, gic because it creates 
ethical and probably dec Ury warranting compensation on the other hand. iti Despite t 2 : 
Could in some cases a "égal to portray the false impression of a serious in; nd, it is be conducted ethically. These rules, according to Rex R Perschbacher, comprise 
mount to fraud. Norton argues that Bee QUI ne hat each and every legal representative must adhere to every day. First, 


the very laws t de 
rules established in a profession's code of conduct can establish acceptable behaviour. 

For example, licensed paralegals in Ontario must adhere to the Paralegal Rules of 
Conduct established by their regulating body, the Law Society of Ontario. However, 

like the rules of conduct that lawyers are subject to, these rules of conduct imposed 

by the Law Society do not impose any real regulatory teeth as to how lawyers and 

paralegals must conduct themselves during negotiations. 

Perschbacher sees the law as the factor in determining what will amount to ethical 
behaviour. No matter the negotiation, each choice made by an agent for a dent 
involved in a negotiation is subject to the legal consequences of their actions, both to 
the dient and to the other parties to the negotiation set out in the codes of conduct 


Some ethical problems arise 
Negotiation skills 17 This fits. 


'S UP to the buyer to ronment and “buyer be s 
determine any i : ware ; 
beware any inconsistencies a society, where it 


; nd Seek out the truth. However, 


negotiation as a cl ud al circu, Way as adjudication? 
Socata discussion that is nor 19 this difficulty, First 


the Probability of lies or decepti " is not 
Probability of being detected and puris s being detected, Conse His for those particular legal representatives. 
' In dealing with clients, the rules of contract, torts, and agency law regulate and 
SC "à a legal representative's freedom to act independently Nen 
Wetz “SEO Geen LT reni with dients. Legal representatives must act in accor à E 
toaa 8 rete 4 etainer agreement (contract) within their authority and follow 


ii cen 
White, s ag 
M Ethical Limitations on ing n Negotiation” in Wiggins b Lonny, spa 10 


i > a 9 bidat261 


instructions from their clients, who possess final decisi 


kin 
the objectives of the representation. Lawyers must Provide Clients "Spon. 


sions, keep them inf, 
ormation to make those decisions, keep : 
Ser tiations, and act competently and diligently in pursuin 


To some, it may appear that the client is the party that is 
negotiation. However, the legal representative has much at Stake in e inthe 
the negotiations. In some cases, payment of the legal representatives Outcome 
the outcome of the negotiation, referred to as contingency fee 

The sort of legal regulation discussed above may not assist with all ethical : 
of negotiation. However, adherence to the law will assist legal represe Ne 
ining the lega! consequences of their conduct for their clients ang Other parti am. 
lead to a more accountable negotiation and ultimately a more ethi 1 Us and 

It ts easy to see from the above discussion that determining Whether apa a) 

tactic in negotiation is ethically appropriate is a difficult task even for the moa 

enced lawyer. By asking yourself certain questions, you can m 
ethical outcome when confronted with these situations. 

David Lax and James K Sebenius offer several bits of advice and 
when you are faced with the question of whether a tactic is ethical! 
Suggest making the following considerations: whether you woul 
you saw in the mirror; whether you would be comfortable if yol 
colleagues were aware of the tactic you used; consider question: 
the Golden Rule (how you would feel if someone did it to you), 

whole issue could be avoided by using an alternative tactic; a 


Social impact as to the Gesirability of a society where everyone b. 

The ethical behaviour of opposing counsel and their client i 
an important consideration in a negotiation. The legal repres 
themselves and their client for any deceptive tactics, i 
be applied by others. 


RECURRING CASE STUDY 


The day after her dinner with Mary, Angela contacted a 
paralegal. The paralegal explained that taking the mat- 
ter to court would take several months. He also indi- 
cated that there would be no guarantee that she would 
be able to recover the full $1,000. When he advised her 
of his hourly rate, Angela realized that it might not be 
Cost effective to retain him to represent her in court. As 
she was about to leave, the paralegal advised her that 
he would be willing to meet with Mary to see if they 
could negotiate a settlement. He would charge Angela 
a reasonable flat rate in an effort to get the matter 
resolved. Angela decided to retain him and they started 
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Of the 


Primarily at a. 


arrangements 
Ntatives 


cal one 


argained this way. 


to discuss the matter in detail i 
negotiations. 


n order to prepare for 


to meet 15 minutes Prior to the 


the other side in order to prepare, 


With an w 
9 den pe 


LM 


ones 
ore easily evaluate the 


questions to consi 

ly appropriate 21 Th 

d like the person that 
ur friends, family, ang 
s about reciprocity and 
consider whether the 
nd look at the broader 


n a negotiation is also 


i scheduled negotiation, Angela’ 


; Se w 5 Para. 
puring dei his client's position and tried to 


dering the positions and interests 


nsi EE 
matter by CO possible options, objective criteria 


of both parties, 


considered the following: | 
- Angela's Position: Wants full compensation 
for the damage to her belongings: 
- Mary's Position: Wants to pay a minimal 
amount to compensate Angela. 
- Angela's Interests: Her figure skates are 
custom-made and have sentimental value; 


d the BATNA for each side. Angela's paralegal 
an 


needs to purchase new skates and replace 
her other items; would like to continue to 
rent the basement apartment from Mary. 


eier E 


Eo 
A Explain Marys ing X | \ 
ë come to that position, Howeve, S Paid TERS: Enguri \ 
"uem ad terrupted by Mary's paralegal wë law esa wala 5 aA any amount | M 
Lu Annual i ith her arms crossed as she constantly base d ee to GELT to i i 1 
a5 O e tal le w rolled her eyes. Mary's Parale 7 Opti ren yc ^ m 
" SU d and f th gal Piong: Red Angela 
act per he ed by the facts of the matter and made Dau of IES rent for the 1 | | 
qoo "i confus assumptions throughout the discussion, Fries of p à ease; repair the skates ` mii 
see incorrect, paralegal asked a question, Marys Doreen ° CC" them: terminate the i I 
ste o Ange consult with her client and flip through Objective | 
Any U^ had to insurance TE Water dam, ! 
od gh s an Contract: age clause in |. 
pat otes- ress was made and the discussions the parties andi m Dronen between ` 
per ry little ed Mary's paralegal told Mary in Zi rene Era law; actual i 
Bake wi intentionally embellished the truth - Angelas CR damaged nems, a 
pok? that she nsure that Mary would pay the least Claims coy on the Matter to smal ` | 
T M 
SÉ tort to € 7 MASA vn, Pace tote, | 
PT ssible- De mate 
"nou t pO: Qams Court ay find a new * t0 small i 
: f Scenario ~e Appropriate Conflict Re ts ` 
“cussion © aralegal took the time to Paralegal dig n tion Skis Ma 
piscus: re: Angela's p 2 jl appropriate à 
Time tO «e for negotiation, but Mary's para- On s durin e e 
a properly SCH 15 minutes to gain an under- Dë of her body tanga mcs 
legal only = ect and what was important to her arms, shaking her Nead, roling le ES E 
sanding ae rule, paralegals should spend Competency. The Paralegal Rules of Cond 
PR d ‘onduct 
cient. AS 2 © unt of time to prepare for negotiation Te paralegals to be competent in substan 
e same s spend actually negotiating. We and procedural ‘aw and to demonstrate 
n 
as they pla | Understanding of the Matter: in Steel the use of their skills Based on 
Gain à ei negotiate on behalf of a client, bere Ihe Scenario, Marys parale: 
i MO g as not demonstrated th 
eparing 4 tanding of the ed the competency that 
Paralegals should gain a full understanding Would be re A 


matter, 


* Sharp Practice: The Paralegal Rules of Conduct 
prohibit sharp practice. The intentional embel- 
Nishment of the truth by Marys paralegal could 
be considered sharp practice and prompt an 
investigation by the Law Society of Ontario. 
* Promote ADR. The Paralegal Rules of Conduct 
require paralegals to inform clients of ther ADR 
Options and to recommend settlement when itis 
reasonable to do so. Marys paralegal did not pro- 
mote ADR and seemed to dissuade het dient fron 
resolving the matter outside of the courtroom. 


— 


Scanned with CamScanner 


CHAPTER SUMMARY 


nds 
Success in a negotiation depe 


in 
the dynamics of a negotiation to help them succeed 
amount of preparation. Clients typically do not have 


how to Prepare and conduct the negotiation. They 


KEY TERMS 


BATNA, 135 
bottom line, 134 


fixed pie, 131 
release, 140 


REVIEW QUESTIONS 


1. Briefly outline the ways that adequate preparation bi 


the legal representative m a negotiation will benefit 
the client 


2. You are a paralegal working 
You Currently have a Caseload of 100 files at various 


ready for the negotiation? 
how much time should you spend 


4. Discuss why Using clear and Dlain language to ensure 


th ands the Purpose of Negotiation 
'S important for the Negotiation. 


important Point of 
advance of the Negotiation, 


6. You area legal representative acting on behalf of a client 
In à contractual dispute between two businesses, Your 


nancial difficulties 
tokn ut 


148 ADR FOR LEGAL PROFESSIONALS 


Can emas w 
"faute 
he most significant factors can Genie "Í 
stenge toe eer ae aggressive 
Ateni adversaries in negotiations, Gees pressure tó 
negotiators and those who put On ! eats an most 
PN Prepared representatives and ci E bas 
certainly avoid any pitfalls or traps of a ech Die 
that in mind, representatives must unders ka iei i 
negotiation as a carefully planned execut GC 
addition, clents will expect them legal represe eria: 
have a certain level of skill training, and underst 


best way possible That Success will involve an enormous 


experience, knowledge, or background to know exactly 


the 


the 


do 


not know what they wan 
they ought to want, They 
unpredictable ways, or they ma 
when they ought to do So. TI 
understanding, representative: 
prepared and successful in the 

In addition to preparation, 
must have a clear understan 


preparation, sound skills, and an 
legal representative can minimize 
negotiation and find positive 


L or the 
may c 


hrough 
5 can 
"a lat 
Negotiation, 
Compete, 


9 
not ¢ 


e Re bw 
"ent 
nt 
9 OF ethic | i wi 
t Outi 


E 


egotiations le 
Weve, 
awareness of Ethics 
the negative impa a 


Outcomes for their dien x 


settlement agreement, 139 WATNA, 135 
target point, 133 


y those difficulties. The parties are 
a resolution in the next week. In 


forthe negotiation, what 


certain information will not be di 
7. What do the terms BATNA and 


8. Discuss the benefits of 
instead of determining 
9. Nathan is leaving the co, 


b. In Prepari 


n 


10. Explain Whether 


Standard for th 


e 


the clien 


g for the negotiat 


yo 
le 


n use as objective criteria to 


Can you advise to 


Scheduled to negotiate 
preparing your dient 
ensure that 
isclosed? 


WATNA stand for? 


exploring a client's BATNA 


t's bottom line, 


ion, list four other 


Negotiations with Bart 


ffer for the vehicle? 


U feel there is an ethical baseline 
9al representar 


ves. 


e 


a 
\ 
SE lysis—Round the World Gee A, A 
NA Analysi : N 'Ppendix A) l 
o, ie Flower Delivery Negotiation (see Appendix p) | | 
+ ay: \ 
Role 
* ERENCES \ 
EN ale. “Negotiating Rationally in ] 
REFER & MATS ine Resolution: Readings and p Ten Advocacy: A Book of Readings 
zero feld et KL ed (Toronto: Emond, 2016). ewicki Dé um SE \ 
"e DE de At "Enactments of Power: Vu d (UY 8 DM Saunders, "Negotiation" in \ 
case? & ^ Sarat. d Responsibility in care Sd etal, Dispute Resolution: Readings and 
inet ring Reality =i in CB Wiggins & Va Kee Ath ed (Toronto: Emond, 2016). 
WEN intera and Settlement Advocacy: A ph Bargaining and the Ethic of Process” in 
awe Negotiate paul Minn: West, 1997) 149. ded DR Lon, Negotiation and Settlement 
RL eg ied tting to Yes (New York: Penguin, 1997) 255, OF Readings (St Paul, Minn: West, 
w Um erschbacher, RR Regul j jons” i 
R& ^ ‘Sulating Lawyers’ Negotiations in 
fene 81). Negotiating: How to Make SE Deals Wiggins & RL Lowry, Negotiation and Settlement 
: jc. Smart id (New York: Fireside, 199 . dese: A Book of Readings (St Paul, Minn: West, 
peur Real Worl tiation: Theory and Application" 1997) 255. 
int p. "Legal pu Gwi, Negotiation and Thompson, L. the Mindand Heart of the Negotiator, 6th 
ago, wiggins & RL Le A Book of Readings (St Paul, ed (New York: Pearson, 2014), 
i: seet Advocacy: Ury, W. Getting Past No: Negotiating Your Way from 
n n: West, 199 d Resolution: Readings and Case Confrontation to Cooperation (New York: Bantam, 
Ln . Dispu 2016). 1993). 
C etal o: Emond, " 
ve, Ath ed (feront Power of Alternatives or White, D. "Machiavelli and the Bar; Ethical Limitations 
Stu K Sebenius.. The " in CB Wiggins & RL Lowry, On Lying in Negotiation" in CB Wiggins & RL Lowry, 
Lax, DA & its to Negotiation t Advocacy: A Book of Negotiation and Settlement Advocacy; A Book of 
the eee and ee 1997) 98. Readings (St Paul, Minn: West, 1997) 255, 
(L à Ë u id 
bue (St Paul, Minn: hical Issues in Wiggins, CB & RL Lowry. Negotiation and Settlement 
n K Sebenius. "Three Etl eg Gite Negotiation Advocacy: A Book of Readings (St Paul, Minn: West, 
eaten in CB Wiggins & , 1997). 
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World 
Round the 

dixa Activity: BATNA Analysis 
Appendix 


It has been Wes busy se, 
time, He 
as not had much extra 
Type: BATNA Comprehension AO ndently or t so hectic that she has not bee 
Zeie Each student working ndepe 
Participai 


in groups 


l Ster a bs. 
T last two 
Ot been able tg um ha 
from her studies and part-time jobs l e 


h 
ie DES not neag Co 
he has already given her required 60-d 
works. more. SI aY no, 
ing of BATNA and how it used ina negotiation ` of termination for her apartment. Her Parents live abou 
* Learn how BATNA can be an hour away, so Leanne will be able to move some 
analyzing alternatives items to her parent's place while she is away. Howey 
Procedure d there will not be much space, as her parents have down. 
* Ask students to work through the pen Ge dent- sized and now live in a small bungalow. 
answer the following questions either indeper For the last several years, Leanne has been driving a 
ly or in groups Honda civic she bought second hand from her cousin 
Debriefing with Students for $7,000. She had driven it to and from school and 
° Ask students to share their results on a whiteboard it has served her well, as it does not use too much gas. 
1 or other group space. Since she will be gone for a year, Leanne would like to 
° Discuss the various alternatives noted by each sell her vehicle and use the money for her trip. However, 
group 


she does not want to give it away and would like good 
* Distinguish between the pros and cons put forward money for it. Leanne knows that when she Teturns in à 


by students, yea, she will likely need a vehicle for job interviews and, 
* Discuss the Strength and weaknesses of each al- eventually, work. 
ternative. She has posted the ad on Kijiji to sell the vehicle for 
° Discuss how knowing the BATNA can aminte §4 000 and received a couple of responses but not as 
Negotiation and be used as a Measurement against 

| 


many as she had hoped. Leanne knows there is a used 

offers put forward. car dealership down the street that also buys used vehi- 

* Should the Students ever r, cles but usuall 
or why not? bours, Drew s 
Scenario He has been a 


veal ther BATNA? Why y at a huge discount. One of her neigh- 
mith, is interested in buying the vehicle. 
good friend for a while and has helped 
ping to sell her vehicle. She has her out on occasion when she has needed to move her 


lege forthe — stuff out of the apartment. Drew is a student, so he 

likely does not have a lot of money, He recently found a 
Job on the other end of the city and is looking for reli- 
able transportation With good gas mileage. 


ADR FOR LEGAL PROFESSIONALS 


Nd te. Q 


Y led 
graduation, she booked her ticket to travel Ca E 
ifficulty. Introductory world. She is scheduled to fly out One week fro Und | 
Level of Difficul Wy 20 minutes tor ths a ` d does not know for certain when She wil be, | 
Time: Set aside — to complete and 5-10 ing. However, she believes she will be Gone at a | 
tivity, including 10-15 year. Of course, Leanne will need Some funds o dë à 
for the debrief, with. She is therefore trying to liquidate Some RUM | 
Objectives nforce an understand- cate by selling off things that she d 
* Use a practical scenario to reinforc 


w. 


Orksheet: BATNA Analysis 
anne’s Position: 
sLe 


anne want? 


¿does Le 


wha 


sider Leanne's Interests; 
«Con 
step 2: sa interests that have led Leanne to her Position. 


i ee 

^ E 
4. ee Leanne's Alternatives 

ee? and Leanne are not able to Negotiate q deal 
en 


step 3: 


, Wi 
jn the ev 


hat are Leanne's alternatives? 
1. ————— = 
3. ERN EDU o 
4. 


i Real 

e Alternatives 
e Minnie would need to make the alteri 
bes viable and have a clear outcome. Wl 


Step 4: Mak 


To be effect 
alternatives OI 


alternatives? 


Natives “real” p 
hat could Leann 


y taking steps to ensure the 
e do to verify these 


f Each of the Alternatives 
ine the Pros and Cons o | 

Siep m z identified in Step 4, list the pros and cons for each. 
Using the a 


Alternative 
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for Leanne 
foils, wh ich alternative IS Leanne likely to Pursue 


! Step 8: Consider Drew s Int e - 
| identify the interests that have led Drew £0 posi 


Step 9: Determine Drew's alternatives 


| 
| 
| 
| In the event Drew and Leanne are not able to negotiate a deal, what are Drew's alternative,» 


1. 
| d 
ES 
4. 


| 
| 


| Q 10: Determine the Pros and Cons of Each of the Alternatives 
sing 


eee 
— — — 


l—————————— E 


the alternatives identified in Step 9, list the pros and cons for each. 
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appe" 


le Play: Petals Flower Deli 
dix B Role elivery Negotiatio, 
== 


ants: TWO paralegals 


rici $ : before with 3 similar experience lik 
ne of pitficulty: Intermediate such as ax deg wee Rer ess, 
eve cot aside approximately 60 minutes for this c, —— h who re e rida that involves a 
Time AN ding 20 minutes ee 30 minutes for blocks Cemented do eee to find cinder 
Iwi p otation, and 10 minutes for the debrief. r claiming an at, ge We driveway by his neigh- 
he Property line 22 

i Back, 
iectives i d " ground Inf, 
ksheet. athe! 
ADR Wo! nd settlement n DO to each other in downt e Wwe ined nen J 
introduce BATNA a agreementin the “en years. Altec, Own Hamilton for the last 


* negotiation- 


select a paralegal role. 


worksheet. 
Complete the settlement agreement using the tem- 

" plate provided in Appendix B. 

Begin Negotiation Step by Step: 

2 min.: Students introduce each other and en- 

gage in small talk. Develop a rapport with your 

opposing party. 

_ 5 min.: Begin a discussion of interests. Students 
should not negotiate an agreement during this 
stage. Gather information by asking questions 
and using active listening skills. 

— 10 min.: Conduct brainstorming together on a 
separate sheet of paper. 

— 5 min.: Discuss options using objective criteria. 

- 5 min.: Negotiate a potential agreement. 

- 5 min.: Draft final settlement agreement. 


Debriefing with Students 

* Ask students to share their groups settlement 
agreement. 

* Discuss how many different terms may be included 
in the settlement agreement. 

* Discuss how the relationship with the neighbours 
might affect the outcome. 


* What was their BATNA? How did it affect their 
ability to negotiate a resolution? 


the result of going to court. 


m c REM 


Negotiation Role Play Activity 


° Has any Student hag = 


d will often 
ick Put out the garb; 
cedure ° [s pu Up the mail for each other when e age and 
pro: k students to break out into groups of 2 and eríordis is away. Ted 
. 


0 minutes of student preparation using the ADR to Kelsie, a 


n 


" uem dae Rutherford started 
i ivery business that oper- 
ates out of their home. As the business began to grow, there \ 
Would often be flower delivery trucks blocking the driveway | \ 
The Mathesons were becoming increasingly frustrated. Their | 
garage was often blocked, and they were not able to access | 
their items or use the driveway when they needed to. \ 
Finally, Scott could not take it anymore. Given that Scott's \ 
job involved landscaping, he took some of the extra mate- | 
rials he had and built a fence right along the property line. | 
Since the property line did not divide the driveway evenly, | 
there was seven feet of space on Scott's side and only wo | 
feet of space on Ted's side of the driveway. Ted was furious. \ 
The two-foot space was so small, he was not even able to 
carry the massive flower arrangements from the back of the \ 
house to the front, where the truck was now parked. Frus- \ 
trated, and pressured by orders that needed to be delivered 
on time, Ted tore down the fence. Shortly after that, te | 
policed arrived at his house. The police refused to press any | 
charges at this point and encouraged the neighbours to sot \ 
the dispute out amongst themselves. | 
Unfortunately, the matter has now worsened. The | 


; à ch other, and 
* Discuss how the settlement would be different from neighbours are refusing to speak to ea 


I i 
the whole incident is making things difficult with other | 


Claimed Halt His Drveway in Land Dispute.” Daly Mal 


22 Myriah Towner, “Now That's Crazy Paving! Homeowner Arrives Home to Find Neighbor Has 


adkcemented-onderiiodsd ning rent ` | 
(25 May 2015), online: <httpsuAwww.dailymai.co.ukinewslaricle 305552 


1 
CHAPTER 6 PREPARNG TO NEGOTIATE ON A CUENTS BEHALF 


—— | 
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that Ted 


„on s happy win ns 
^ e does not 


Scott s also 
ite well 
along qu ^ s so sraned that Scot 


the relationship e 
| he can rely on to take out ter E 
| mail when they leave XO d consider the impact 
| ever, Scott is still tummg Ten dd rote aera. 
| the blocked driveway would have m t poe E 
| has made it dëch for his gris to take P one 
| on their own, and the large truck makes t G ent 
| drivers to see the kids. Besides, weder t Am 
the Mathesons' property, sc Ted should Doe ege 

| his nght to use t as he wants to In fact, Scott fee! 
| Ted should be paying him to use hs SiGe of the driveway. 


Scott has hired you, a paralegal, D assist him. You 
enamed the facts in his case. 


garbage and pick up 
for the holidays How- 


| have discussed and asc A 
|. According to your obligations under the Paralegal Rules 


| of Conduct Rule 3, you are required to consider all pos- 

sible options and advse your client on the appropriate 

| course of action, including negotiation, alternative dis- 

| pute resolution, and advocacy (Rule 3.01(4)). Specif- 

ically, Rule 3.02(12) requires a paralegal to “consider 

the use of alternative dispute resolution (ADR) when 

| appropriate, inform the client of ADR options, and, if so 
instructed, take steps to pursue those options.” 

5 In addition, Rule 3.02(11) requires 2 paralegal to 

advise and encourage a client to compromise or settle 

à dispute whenever it is possible to do so on à reason- 

able basis" and to 


154 ADR FOR LEGAL PROFESSIONALS 


— 
Rutherford's Instructions 
ss furious He cannot believe how ; N 


acting by putting a fence up 

made them the butt of neigh 

Scott are not on Speakin thony 

heard rumours from other neighbours hm, e 

to bring 4 lawsuit against him to Preven Ss hy | 
using the driveway to park his truck. Ted nt him A 

not know that Scott had a problem With eres A | 

until Scott put the fence up. He ra | 

khe, Te 

Mer 

f him starting his o Ould hay, 

supportive O Wn business t h 


way. it has 
while he and 


ADR Worksheet for 
Ngan 
Petals Flower Delivery e n A 
` ~ Faralegal 


rtner(s): Their Role(s): 
reparation Before the Negotiation "Sp 


ition ~ What is my client seeking? 


ient's | 
i Concerns, hopes and fears). 


when they drive down the road. 
Ted knows that the driveway is mostly on Scotts 


erty, however he has been using it Continuously f 

ten years without objection from Scott. Ted feels ik 
gives him the right to use the driveway, and he res ths 
that the law of adverse protection recognizes this ri m 

Ted has hired you, a paralegal, to assist him. Wa 
have discussed and ascertained the facts in his ed 
According to your obligations under the Paralegal lius 
of Conduct, Rule 3, you are required to consider all pos- | 
sible options and advise your client on the appropriate 
course of action, including negotiation, alternative dis- 
pute resolution, and advocacy (Rule 3.01(4)). Specif. | 
ically, Rule 3.02(12) requires a paralegal to "consider | 
the use of alternative dispute resolution (ADR) when | 
appropriate, inform the client of ADR options, and, if so 
instructed, take steps to pursue those options." 

In addition, Rule 3.02(11) requires a paralegal to | 
"advise and encourage a client to compromise or settle. | 
a dispute whenever it is possible to do so on a reason- 
able basis" and to "discourage the client from com 
mencing or continuing useless legal proceedings." 

You recognize right away that this type of cese 


| 


opposing Party's Position ~ What do | think they are seeking? 
PI 


(e.g., their wants, concerns, hopes and fears). 


my Client's pos 
a ee e 
nterests ~ Why is my client seeking what they are seeking? What they real 
» EN really care 


wy e their wants, needs, 
about (e-9- 

WA SL ae 
2 EE ONE ES ee or MM CM. MN 
24 a Z= == 


osing Party's Interests ~ Why they are seeking what they are seeking? What | think they real- 


Possible agreements that we might reach. 


OpP 

ly care about 

A Se rr 
aa —,s s Cr  Ə ÑSXS SçWGA,v. o>V 
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Options ~ 


Objective Criteria/Legiti 


any options (e.g., market v tif 
a court might decide, moral standards, expert opinions, 


should settle. There are simply too many consequences 
i hould it proceed to court. For starters, it would costa 
TN. and going to court would potentially dam- 
: e neighbours’ relationship beyond repair. 
Ou recommend negotiation with Scott. 


macy/Proof - External standards 
alue, precedents, scientific judgment, prof 


equal treatm 


the facts of the scenario. 
iene MM eee 
EE 


CHAPTER 6 PREPARING TO 


or precedents that will help us to assess 
essional standards, costs, what 
ent, or tradition). Be specific to 


NEGOTIATE ON A CUENT'S BE 
_— s 


—— — — 


ommend to MY dient if we walk away without 
? 
pext step 


| 5 Choose the Best ideas 
prs —— — — = 


I! 
| Stage 3: After the Negotiation: 
| ° Paralegals must draft and complete the settlement agreement together. 
° Note. f no monetary amount is a term in the agreement, simply indicate n/a or "not ap- 


| 

| plicable” in the area for the “sum of $.” 

| Settlement Agreement 
| BETWEEN 


| —— Patio Party A 


| and 


erent Or Party B 
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ntinued 


eed to settle this action on the following ue AER 


we have 29" 


i I! pay to (Name of | 
f party(ies)) shal tame of party(ies) 
ame ona settlement of the claim, inclusive of in a E 


terest 
rt date, frequency, amount, and duration ista 


—— 
Costs (provide terms 


ch as sta 


Thi 


s claim (and Defendant's Claim, if any) is withdrawn, | 


to these terms of settlement fails to comply, iudgme 
if a party d against that party on motion to the c Judgment in the terms of Settlement may 


pe obtaine ‘Ourt or this action May continue as if there 
has been no settlement. 


ovided that the terms of settlement are complied with, the 
Ke one another from all claims related to the facts and issi 


Patties above fully and finally re- 
ues raised in this action. 


The parties do not need to sign terms of settlement on th 
he presence of his or her witness who signs a moment | 
beu a separate sheet in the below format.) 


e same day, but each must sign in 
ater. (For additional parties’ signatures, 


20 


pate:_UUee Date: 20 
Signature of party Signature of party 
Name of party Name of party 
Signature of witness Signature of witness 
Name of witness 


Name of witness 


Source: Adapted from R. Fisher & D. Ertel, Getting Ready to Negotiate: The Getting to Yes 
Workbook (New York: Penguin, 1995). I ! f 
Settlement Agreement in the ADR Worksheet adapted from the Ontario Superior Court of Justice, 
Small Claims Court Terms of Settlement 


ENT'S BEHALI 
CHAPTER 6 PREPARING TO NEGOTIATE ON A CUI 
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= , jon We mm 
[erts ans Mediation... 160 | learning Outcomes 
[rom x * ; pui Dee, ` After reading this Chapter, you will able to: 
ale Mediation 


* Understand What is 


process. involved with the mediation 
Mediator -++ «erro THE : Appreciate the potential benefits, as well as the 
Tu Mediator's Role .................. We limitations and risks, of Mediation, 
dato Requirements ......... o | ° Wentifyissues appropriate for mediation, 
NS iation Effectve?. ° Understand the role of the mediator, as well as the role 
why Is Wat, E GE Of parties to the 
Benefits of Mediation................. 


Mediation. 


* Recognize traits to look for 
ial Risks of 
. -tions and Potentia 
Limitatio 


3 When selecting a mediator. 
* Identify the Obligations for legal representatives who 
Mediation. E | also work as a mediator. 
mmaty....-............. * Distinguish between the different types of mediation. 
Chapter Su | * Recognize the different forums where mediation takes 
Key Terms ... 700 E | place, 
jew Questions...................... |." Apply the concepts from this Chapter to a recurring 
ade ions 174 | Conflict case scenario. 
piscussion Questio Mee nnn Y ad | 
ises VE EE 174" 
Exercises ............. 4 | 
References. A7 EEN 174 
Appendix A Role Play: Hair Salon | 
Mediation. E 175 | 
. | 
AppendixB Role Play: Multi-Party | 
Roommate Mediation............... 178 | 
| 
H 
| 
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iation is a form of alternative dis, 

tation, aen in attempt to reach a reso} 
A o pa ative di ct (as in the courtroom). In me, 
' a colla a verdi 


iator, to resolve a dis 
of a medi 
tance 


ution 
‘diatio, 


n, D 
Pute rat, Pan, Sw 
4 to achieve victory. Because the Medias | tha S 


in an eff 


for 
ible redde range of legal eener wen RN 

negotiations aw tinctly di IN coy à 

- tacitatog ei "f eg asassons Segen S e e and procedures, Urt ang NN 
y recogni understanding die role of the mediator and the Mediation Prog ` 
š Ms auct c initam nature of this type of ADR. Some of the p Sin, 
i: ight the ul 


A tal eni Poss; 

hi ng potential limitations ble, 

that wil highlg ile also acknowledging p and risks il ` 
` 


SCH a Š 
many types of disputes, it is often tion w 


rt of 
gal re, 


wt be ve legal disputes 
media? 


Understanding Mediation 


n ADR process that is used to resolve ; 

Medaton can be scans as of a neutral third party acting = Ot, 
of the courtroom, wi ive participants throughout the mediation Session ag Ve, 
The disputants are s their own viewpoints and concerns While they 3i e 
the opportunity to T rspective. Through joint problem-solving and with Rt 
recognize each = E arties are able to develop creative options to ptt 
awe ird A decision or resolution is not imposed On the ie a 

resolve their confi dge in the courtroom. Instead, the outcome is determineg 
way that itis by e tion is typically considered to be a confidential and y ide 
— veier? may be mandated in some situations. y 

process, altt 


Distinguishing Mediation from Negotiation 
Mediation is sometimes referred to as an extension of the negotiation Process beca 

u rties try to Collaborate in 
egotiation by adding an 
to control the Process as 


sponsibilities of everyone invalid 
epresentatives). By participating in 
ely to break down due to inefíec- 
nal outbursts, Instead, the Vei ipw 
needed, to calm erly, respectful communication and is able to bec ë 
achieve sete escalating emotions, While many negotiated disputes w p 
the disputant, Ent due to ineffective Communication and poor listening A 
discussions.” Mediation Presents an Opportunity for more organized and e 


3 more structured 
ive Communication 
and demonstrates ord 
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1 
negotiation are not necessarily mutuall j | 
sett S conjunction with one another, tt iç a7 exclusive oe they are 

"o z to resolve issues through negotiation rior eg Parties to 

uen auer? a landlord and Sa may attempt to Negotiate a ch, wc cation 

fi eng if the parties are unabl e to reach an agreement thr gh thei Se terms 

p^ lease- t to obtain legal advice and representation tòn discussions 

e m KÉ representatives will then make continu D 

t e 


led attem 
On have not resulted in a 
. For example, in 
ndlord and Tenant 


tter through Negotiati 

en, Ive the mal Joti 
Os to een d then proceed to mediation 
K putre to resolve the matter at the La 
t ; d 

uid anten cially appointed mediator, 
from roy n and mediation are used Consecutively for many 

Ne oriako ract discussions. Union and m 
ur 


months bargaining as they attem 


types of Matters, indud- 
anagement represe: 


renal 
be uti 
dismissal) 


; W tuations where the parties have 
lends eh nched in their positions.! When parties 

e 
pecome 


Personally invested 
Cult to have a Productive discussion 
and locke wn. However, shifting from negotiation to 
ir own. 
on their 


mediation allows the mediator 
e the parties to look beyond their Personal positions in order to unveil 
to SS ing interests. When participating in this type of interest-based problem 
their es? es tend to learn more about the other 
solving, 


side's perspective and concerns. 
discussions will often be helpful in Moving the parties toward settlement. 
Such dis 


Forums for Mediation 


i i eople will unintentionally take on an ad hoc role of the 
E E preci ees oe, Or Co-workers resolve an issue. This is done 
We | à ithout defining or referring to the process as a mediation session, Parents 
onc ; ER that arise between their children, or a Corporate manager wil 
aer members work through a disagreement. In these examples, mediation 

ith i d articipation. UA 

: EE á iiem as it addresses a range of issues e = 
ent forums. Legal professionals may appear at a number of Ss ir ian ng 
community mediation, government processes, court processes, 


* Community mediation: Many jurisdictions have SD. SS 
Services available for a minimal charge, a donation or du i 
Ontario Community Mediation Coalition ape spec en ner 
services that provide assistance in resolving neig i mice ac y 
and tenant issues, interpersonal problems, and ics = raq 
The mediations are typically conducted by voluntee 


P Resolution in the Work- 
w ee a Nature of Dispute 
1 T Bennett, “The Role of Mediation: A Critical Analysis of the Changing 

Place" (2012) 41:4 indus LJ 479, 
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| 


| 
| 


mediation to encourage the 
artes to discuss their Conflict 


inan appropriate manner 


several government agencies have i 
d investigation processes (e.g., the In i 
er of Ontario, the British Columbia H 
d and Tenant Board). The mediat 


Ors are 


m 3 Gre, 
the parties to participate in the medi ation is no 8 
or ù 


. Further, mediation may be a require Zen 
ome provinces. For example, Ontario utilizes Ki 
for case-managed civil, non-family actions. Depending e atoy 
mediation for nd the complexity of the matter, the mediators Could b e 
level of court em roster mediators, volunteers, or government mme 
private mediat ee if mediation is not formally built into the tie 
e Opt-in — the option of hiring a mediator in an effort to tryto S 
id without going to court. When hiring a Mediator, the 
settle mper for splitting the mediator's fees and any additional 
ended with the mediation session (e.g., rental of a venue), 


in Si 
ligation ME 


The Mediator 
The Mediator's Role 


The mediator is a neutral third party. Their neutrality is key to gainin 
trust from the disputants. Parties who have faith in their mediator a 
actively participate during the mediation session. By refraining from ta 
the mediation, the mediator plays a prominent role in prompting t 
underlying interests and potential options for settlement. 

In mediation, both sides tell their story to the mediator. The mediator is non- 
judgmental, does not have a relationship with either side, and has no stake in the 
outcome. Sharing information, with a Mediator present, provides a safe space for the 
Parties to freely express themselves, While each party speaks, the mediator's job is to 
Prid listen while trying to understand, empathize, and support. The mediator wl 
ary and interject, when necessary, as the stories unfold and as the parties become 

Ko s € of the OPposing sides Viewpoint. 

rie Get rin Settlement, mediators will introduce an ipie 
discussion, the mediator ge Soe el BR, ee Wi 
are in control of the resol "trol of the process. It is often stated that the p 


uti Eege itself. In 
order to maintain control pe á d the mediator is in control of the process itse! 
Should Speak, 


. e pri i ; ; ach party 
will establish in Process, a mediator will decide when e 


j ; ining the 
Issues that need to ba +; d rules, and will set the agenda by determining 
By introducing th; € discussed and h 


` d | x 
dre Ow much time will be allocated to each oe 
5 l re i i ae 
i ensure fairn, SS. This facilitati ven CH alos te pares 0 
Interests ang issues in disp Cie 


, e on tne 
in dispute € mediator allows the parties to focus 
and Not on tha nania: 1 vM Oa vixero 


9 credibility ang 
re more likely tp 
king sides during 
he discussion of 


ground rules 
Tules introduced bythe 
Mediator at the Outset of 


ADR FOR LEGA! pns... 


ia 


tset of the discuss; . 
e medi ughout the mediation session, For Ussions and Teinforces 
th rules E interruptions." It is based on t| 
x "n 


y to fully explain their story. There is often a need SE Side should have 
tunity je. While each Side may commence the mediatio 
ies of this Get side to speak without interruption, it can b 

ing the © le, if a party hears the other side make a stat 
allow r examp “curate, the temptation is to speak up, 
mz or Grën give the parties and pen and a pi 
to minimize potential interruptions. A m 
s a wa necessary or call for a private caucus, 
Let when he private caucus and common groun 
M jon of t es effective communication and li 
aor mediator nh ed negotiation process as outli 
throug e AP in Chapter 52 The mediator 
to Yes, as from each side in order to identify and 
ents opening statements, the mediator 
jstening tote intining eye contact, using minimal encouragers to encourage the 
strategies tinue without interruption, paraphrasing where appropriate, and summar- 
party to con ach party finishes with their opening statement. All of these strategies 
izing when e ne around the table to properly understand each party's position. A 
will help pons use a range of questioning techniques in an effort to determine the 
mediator will E = that have caused the parties to arrive at to their positions. 
underlying In all attempt to keep the parties focused on the issues at hand without 
The poen each other (as discussed in Chapter 5, separating the people from 
verbally attac! E diation is not the place to make accusations or unnecessary refer- 
he . behaviours. Instead, the mediator will try to keep the parties focused 
ences to beer is currently on the table and facilitate the discussions as they figure 
n à r moving forward and leaving the past issues behind. The past cannot be 
out a pur the future between the parties can certainly be improved. : 
deri e of the relevant information has been shared, the mediator we on 
the parties through an pnto sd stage. cae HEL a Hen che 7 
brainstorm different solutions. Instead o stopping w : Sege 
be reasonable, the mediator wll encourage parties v AE ern 
options as possible. When a list is established, the p nud Eeer ane 
they assess which options are most appropriate and snc Ggs, 
The involvement and participation arte = cum others are more evaluative. In 
ation. Some mediators are more facilitative in ee EA it helps or facitates the partes 
its truest form, mediation is a facilitative process, in e Gene in facilitative medi- 
throughout their discussions and guides them towards or advice, does not generate 
ation, the mediator does not provide legal m render a verdict. Instead, the 
options for the parties, does not take sides, and ee through the resolution process. 
mediator focuses upon helping the disputants SUR listic and straightforward, it can be 
While the role of the mediator may sound ns m taking sides. As human beings, 
“xtremely challenging for a mediator to refrain fro 


|y look at an 
d ns. We regular 
We Continually assess situations and weigh the pros and co 


h Ways be ready to 

if appropriate, See Chapter 8 for 

d rules in mediation. 

stening skills to Walk the parties 
Ned by Fisher and Ury in Getting 
will begin by asking for Opening 
convey each party's Position. While 
will typically employ active listening 


without the 


Dan «ante (Now York: Penguin, 1981). 
2 RFichar o x ewe vs 


private caucus 
a private meeting with the 
Mediator and one party 


other side present 


facilitative m 
a form of media 
which the medi 

neutral by assis 
guiding the pa 
to their own rt 
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tand who IS wrong. We assess Who s " 

or must refrain from doing S] N Win 
vet, pletely neutral as they guide the parties LN 
ze for their yep AT Ward, 
t appropne" kes on a dI erent role in evaluati 
that may De iator ta ive meq: 

medi ad guide the parties through the Mediation media 

inion or an assessment of the Strength; Proces N 


g still assist 2 
an op: 


which a aso give 3 
a form of medaton f mediator wil also g ediators will stop short of actually Providing | Wa, NN 


M 


mediator evaluates e c - 
the of each pars CS. ay expressed to the parties. Settlement ala 


dered to be a form of evaluative SUE? 
m 


mal daims COU' ll evaluate the cas diay; 
v the deputy judge W! e and encourage SCH q 


grece Ap judge may suggest an appropriate settlement à Dës 
For example, g case for trial, but their suggestion is not bj Ufa 
indi 


does not seer dopt a similar style as the deputy judges by N 
Poi 


sometimes consi 


juatve mediators a EE 
nesses of the case, outlining the risks and penc, "ting 
se ded settlement amount. STS ogy ` 


mial, and suggesting a aries 
wi, ended e role of the mediator, Ewart et al suggest that a mediator p 
their role in terms of: SES 
1. assisting in establishing a negotiating atmosphere that is open a 
conduce to problem solving and positive attitudes; 
2. helping plan the steps to be undertaken throughout the Process: 
3. helping frame the issues to be dealt with and helping parties to Prioritiz 
those issues; Ç 
4. helping parties explore their underling desires, hopes, fears ang concer, 
5. promoting problem solving on the basis of the parties' own shar, M 
awareness of the facts and of their own interests; 
&. enabling the parties to save face where possible; 
7. helping the parties develop skills, such as active listening, that will 
permanently enhance their ability to problem-solve; and 
8. asking the disputing parties the kids of questions that will enable De. 
come to grips with their own interests and solutions.3 


nd trusting, 


pening 


'Caching. Conflict: 
: Pinciples and Practice of Dispute Resolution, 2nd ed (Toronto: 


Canad 
self-de a 
is not 2 regulated profession and because there are no licensing requirements to act 
asa N 3 
| knowledge and skills perspective as well as from a business promotion perspective 
The best marketing strategy for mediators is referrals, and it would be difficult. for 


Learning About Your Mediators Style 
It is prudent for legal prof, 
their mediator prior to [weeds Conduct research en l 
mine if the mediator prefers a chan "Session, Tytodeter | 
If the mediator is known to take a tee evaluative approach. | 
the dient that the mediation will Ee pros approach, advise | 
storming, and option generating. If the, Ra discussing, prm. | 
evaluative, the legal representative ST style i | 
the mediator will provide an assessment M their client that. | 
case. However, clients should be assured me Strengths of the | 
only song mediator's opinion of the case a SS assessment is 
required to agree with the mediators in d that they are not | 
In addition to researching the cub 5 l 
| mended that representatives do OS style, itis recom. | 


their due dili Y 
gate the mediator's training and ed EE and investi- | 


p 
| 
| 
| 


Mediator Requirements 


a currently does not require any specific, formal training or qualifications t 
à i o 
signate as a mediator. Presently, anyone can offer mediation services since it 


mediator. However, training is necessary to be successful in the field from both 


someone without training or experience to recruit clients and promote their services. 
A number of Canadian organizations train mediators or keep a membership registry, 
but there is no actual requirement to attend training or become a member. Some 
organizations offer mediation designations (e.g., certified mediator, chartered medi- 
ator, and accredited mediator) that can be obtained, but again, these designations 
are not mandatory to work as a mediator. See Chapter 12 for additional information 
about mediation training. 
Paralegals and lawyers are permitted to take on work as a mediator, but before 
doing so, they should review the requirements of their provincial law society. For 
example, Rule 2.01(6) of the Paralegal Rules of Conduct states, 


A paralegal who acts as a mediator shall, at the outset of the mediation, ensure 
that the parties to it understand fully that the paralegal is not acting as a 
representative for either party but, as mediator, is acting to assist the parties to 
resolve the issues in dispute.‘ 


s from falsely believing that 


This rule is intended to prevent unrepresented partie ving 
r. It also limits the liability of 


their legal interests are being protected by the mediato 
the mediator. 


14; amendments current to 24 February 2022), 


— 
4 law Soci i 20 
ety of Ontario, Paralegal Rules of Conduct (1 October eier. for the most uptodate materal 


Online: <https:/so.ca/about-Isoñegislation-rules/paralegak-rules-of 
please visit the website referenced in this footnote. 
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m ] 
ant to Lee specifically, there is a prohibitio Län < 


who w 
pcensees for the same matter because ; D 
prono mediator for 4 Use it wo , Ste 
doa from f pietà "sentative and METI mediator neutrality. Additionally nod ei 
both lege! and interfere Tu arise if a mediator was retained po èe Ay 


mt 


toy, to interfere with 


Fert on behalf d SC is will be assigned a mediator. For exa 


H 
ned (e g., Ontano 
reet atves, may have 2 


Mandatory Mediation Program z 


ff there is an OPI 
er of mediators). 5 ience, and style, repr i 
pone the mediators training, experience, yle, representatives ar d 


which personality traits they feel are important in a mediator 
aged to conside ° 


llows parties to select a mediator from an 3 


| TRAITS TO LOOK FOR IN A MEDIATOR 
| 


| An anide in The Lawyers Weekly outlined the following seven important traits to 
look for in a mediator: 


| 

| + Knowledge: A mediator should be well versed in the pertinent law and be 

l able to assess a party's legal position (Note: this is important for evaluative 

| mediation, but not necessarily for facilitative mediation). 

| e Credibility: A mediator should have some relevant experience to gain 

f credibility with the parties. 

| Tenacity: If the mediator is not indomitable, the opportunity for settle- 

| ment will be lost. Highly effective mediators keep the parties talking about 
settlement solutions and push through impasses. 

* Persuasion: An effective mediator will become actively involved in the 
negotiations and lean on the parties to work towards settlement. 

* Discretion: As a neutral intermediary, the mediator must refrain from com- 
mentary that will drive a wedge between the parties and cause them to 
Sene more entrenched in their positions and less willing to negotiate. 

* Intuition: A good mediator will wade through legal positioning and focus 
on a party's true interests, 

* Creativity: Effective mediators will en 
Solutions to keep the parties at the se 


Source: Adapted from D H 
lowden, “ P n o 
Weekly 34:37 (13 February FEN e? Traits of Highly Effective Mediators,” The Lawyers 


courage parties to develop creative 
ttlement table. 
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legal representation. Further, there mèn A 


t resolution process, staff mediators will — We 
uman Rights Commission). In other Situations d 
n opportunity to select a mediator (e.g. rties y 
“q 
portunity to choose the mediator, in ad 


| 
| 


ediation Effective? | 


we would not need the interventio 


i; M 


ociety, ; š D of a mediator- 
y i eal 5 ld be able to effectively resolve disputes on rem tor; the partes 
n 2 onflict wi wever, We know that this is not always the Eh ie, Without any 


, o ‘an 
gan ions, resentment, and even retaliation, M. 
a m 


Setz 

, and ew bo can trigger 

emo o during a conflict situation and do not a 
vi 


€ are Not on their 
onally as they would 


Don or ; - 
ith how they are able to express the UPSet, their emotions 


mselves to the 
į A š perso 
triggered these feelings. When dealing conflict, we ue who has 
oemi eir voice, interrupt, or terminate the discussion (e.g., hang u e people 
SÉ ice th ).ina mediation session, the mediator acts as Steet P es phone 
d Ing sure 


S Of mediation while Providing a 


any peop| 
Ct as rati 


jeave TT eps follow the rules and procedure 
We all parti concerns and raise issues. 
to V le do not have highly developed conflict resolution 
ke Ce to their upbringing. Parker writes, 
ly attri 
part 


Skills. This can be 


dren from a young age learn how to respond to conflicts by observing the 
childr' in their lives. Negative experiences people have had with Conflict are often 
adults ed in the media, where it often appears as if the only effective way to 
pie conflict is to respond with violence? 
a 


tack of appropriate role modelling can prove to be problematic for parties who 
nus to resolve a legal dispute. Many disputants do not have the ability to engage 
are WË plem-solving because of the anger and emotions that they have built up 
interne P emerge when discussing contentious issues. For example, when one party 
Geer? sh tone, it is common for the other party to respond in a similar manner. Or, 
pin d party lashes out with a threat, the other party typically retaliates with an 
anyesive comeback. ` n T. i 
However, since mediators are trained in effective communication and have highly 
developed conflict resolution skills, they can showcase their skills and, in doing so, 
model appropriate behaviour. Throughout a mediation session, parties typically 
respond to a mediator's behaviour by mirroring such behaviour. A mediator who is 
behaving respectfully and a an etree ei actively listening to all participants, 
indi ourages the parties to behave the same way. 
oie ees ofa mediator changes the atmosphere in the room ge = 
be effective in encouraging the disputants to modify their own aa Sai 
nature seems to dictate that people tend to behave differently when a pes e 
present. Parties will try to be more reasonable than their opponent an ponds ei 
appear as the party who is behaving in a more socially desirable Sg he mediat 
mediator is not a decision-maker, the parties will Gei is geet in the wrong. 
by trying to convince them that they are right and that their oppo vill typically refrain 
However, even if the mediator does have a preference, mediators 


e i ; ived as neutral. 
from showing any bias or preference. Their focus i E diiit Some parties 
; e S 
Legal disputes can evoke anger ig cle de person who is alleged to have 


have difficulty even being in the same room with the 


A Study of 
w. : jn Interdisciplinary Contexts: 
5. C Parker, “Practicing Conflict Resolution and Cultural nes zu 
Community Service Practitioners” (2015) 32:3 Conflict Resol Q 325 at 4>- š 
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restorative process 

a process that strengthens 

the relationships between 

the parties by addressing the 
needs of participants and 
attempting to repar any harm 
transformative process 
a process that strives to 
empower each of the partes 
and improve ther relationship 


f 


neighbour-to-neighbour rel 
formative process t! 


e parties communicate directh 
Led their ët woe ne Le counterproductive. Howea ® 
d c and, 2 ach other, and not with the mediator, they sho Ue thy G 
ngry with s directly to the mediator. As an example Dua hi Ë 
hem rson, they might revert to chide Pen M 

truly fees o e contact with this person, displaying defensive el M 
refusing t ake ore vonsciouslY trying to block out everything that th, dy lang Mh 
ul ‘ot angry with the mediator, it presents an opp s Person R 
Ced recipient for the party's statements, For , tunity a 
pes how they were wronged, Party B may have difficulty De N 
A “wes „ribed. However, when the mediator summarizes wh, ien, 
what is being desc ll be more likely to accept and listen to the words th Party a h 4 
Party B w! i; were stated directly by the Opposing a| RK 


tw 
w. . d: ere 
by the mediator than if the we, Day De 


Benefits of Mediation 
ü rocesses tend to focus on financial compensation for t 

e? ae? lead to creative and customized judgm ents. By SC EH 
aliows for more practical and tailored resolution opportunities. See Sec = 
men WE E have an ongoing relationship in th Gn 
that they will still have to reside in dose proximity to each other in the 2d Se 
ity. The results achieved through litigation may destroy the neighbourly i ma 
while mediation can focus on creative solutions that could actually streng 
lationship. Mediation can be a restorative or eve en thi 
hat allows for re-building and re-structuring relationshi A 
take control of the resolution. Weldon us 


E 
t beca Sw 


efiecvely O74 by another pe 


rang. 


Mediation allows the parties to 


What distinguishes all types of mediation from adjudication is the foundatio 
principle of party self-determination. According to this principle, it is the ES al 
themselves who should be responsible for making any decisions affecting m 
assisted by a neutral third-party without decision-making power. m 


Mediation utilizes a common-sense approach. In mediation, the people involved i 
D 


the dispute, and their legal representatives, are the same people who decide howit 
will be resolved. People like to be involved in the decisions that affect their lives The 
actual disputants care about the dispute, the outcome, and how it is resolved T 
than an adjudicator ever could because of the impact that the outcome will have on 
their day-to-day lives. While a judge may be able to decide who is right and whois 
wrong in a given situation, the judges involvement typically ends with a verdict, The 
E have to live With the outcome and meet the requirements or pay the dei 
weg n in mediation, the people who are most impacted by the dispute 
e able to exercise decision-making authority. 


| p t (mie to parties who want 
2 h 
he self-empowei g nature of mediatioi akes it appea'ing to parti 


gal issues. While it may be faster and easier to solve a problem 


or someone else N 
or to tell them what to do in a specific instance, mediation allows the 


— 
6 JP Weldon, “Transt 
E ormative Mediat, 
Med 1 30 at 30, ‘ation: Putting Party Self-Determination into Practice" (2012) 21:1 Can Arbit and 
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ain skill and confidence in solving their ows 

that they will be better equipped to SE Lee Which can i 
diation is less formal and less daunting than Ure issues that may Se 
intimidating courtroom, Mediation Sessions, ns to court, Ce Ge 
m. Parties sit across the table from o P take place in a mast 


veind poar", h. In some c ne another and qi 
Eat bet are gon? [pe support viene Parties are able to ve the issues 
phat " member to act a SEA roughout the session a) a friend or 
Family Men rakes it appealing for people who are nervous about e formali o 
on blic. They may feel more at ease Speaking in fr attending court or 
ki 


me 


atio" ig in pul 

medi ingin P S 

about p ediation. And because mediation sessions are bed wie much smaller 
E Public, it can 


or clients to deal with their personal matters in a 
pe CO ion can be customized to accommodate the need: 
s will attempt to schedule à mediation session aroun 
mediato ^d their representatives. Since it is typically faster « 
parties SE itis to be assigned a court date, matters can be r 
session nvenience of the parties. 

S portant benefit of mediation is that it is hi 


Another VT. istently f 
studies have consistently found that mediatior 


Private setting, 

S of the parties, Most 
id the availability of the 
O schedule a Mediation 
resolved more Quickly and 


ercent. 


ing re e A 
ph of conflicting parties. 
n 


Limitations and Potential Risks of Mediation 
while ther 
Mediation Wi 
ate. In cases W 
through the mo 
parties may see P 
the cou 
at the mediatio! 


only attending the mediation in order to move the claim into the next stage. 


When mediation is used to effectively resolve a dispute, there can be substantial 
cost and time savings for the parties involved, making it a very cost-effective process. 
‘olution is not achieved through mediation, it adds an additional 


r of expense and an added time commitment for the parties. Since mediation 
some element of risk and 


However, when res 


laye 
never guarantees a resolution or specific outcome, there is 


expense in adding an additional step to the litigation process. 
Mediation can be used for a wi 
types of conflict. Some of the situations where mediation may not b 


include the following: 


* Extended conflict: When there is a long history 
dispute may be beyond the scope of m 
three-decade feud between the Hatfiel 
not be appropriate for mediation. There is some uncerta 
the initial dispute was about, yet the 

generations. In this case, the conflict was more 


ighly effective. A number 


S n has a 
With at least three-quarters of the matters ns ia of 
'ediation 


75 to ved, it is clear that mediation has been an effective Process for a significant 
"Cam 


e are many benefits to mediation, the process is not without its limitatio; 

orks well when the parties buy into mediation and have opted to pa ge 

here there is forced participation in mediation, the parties may Simply : 

tions with no intention of trying to resolve the matter. For example, d 
articipation in mandatory mediation as simply getting one step doser to 

rtroom, and they may have no intention of engaging in realistic problem-solving 

n stage. This limits the effectiveness of mediation because the parties are 


de range of disputes, but it is not suitable for all 
e appropriate 


of extended conflict, the 
ediation. For example, the legendary 
ds and the McCoys would likely 

inty about what 
families continued to fight for several 
a result of the ongoing 
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ability to b 
restraining 
(with some exc 
are held in priva! 
protection that a pu 


families than it was ab, 
p —- it of this magnitude DES be tane 
rough a relatively short and informal mediation sessing 
thro Gen of violence: Matters with vulnerable E 
Mean, parties have extreme differentials in power CP 
gtuations where n Mediators will make an effort to p. mayna 
pe wel-suited e to do so (e.g., by ensuring that eir 
See speak or by going into private Caucus if one Hl 
have equ?) athe discussion), but there are limits to a m P 
parties is dominating hist nediat 
p alance power. Matters that have a history of domestic iol 
orders, OF criminal charges tend not to be suitable for media; 
eptions) because of the risk involved. Mediation sessi 
te, informal meeting rooms and do not have the sam 
plic courtroom with court security guards has to on 
e Social justice issues: In order to draw attention to social justice issues Ë 
and causes, it may be necessary to deal with these types of contentious 
issues in a public #orum instead of in a private mediation. Parties who 
want to promote change to a law would not want to be bound by a 
confi jentiality agreement and a settlement made behind Closed doors 
/ (e.g, an environmental advocate would want to bring the matter to the 
I publics attention by setting à precedent in court and attracting media 
attention, which they would be unable to do through mediation), 
e Untrained or inexperienced mediators: Because mediation is not a 
regulated profession, there can be a concern relating to the training and 
experience of mediators. A mediator who does not have knowledge of, 
or control over, the mediation process may be ineffective in guiding the 
parties toward a resolution. A mediator does not necessarily need to be 
an expert in the law (unless they are conducting an evaluative mediation), 
but does need to be an expert in the mediation process itself. 
e Reluctant legal representatives: Law schools and paralegal programs 
now train lawyers and paralegals in ADR, but this has not always 
been the case. If the opposing legal representative is unfamiliar 
with mediation or does not seem to understand the value of the 
ADR process, it may be difficult to encourage settlement. 
. 3 ; 
ree ere Ge e determined to "have their day in 
>=: re ch Pa a orate and work together in order to 
likely to discuss the issues in go Sch eo Me 2 ZS GC = 
and urwiling to engage în Ea a » unlikely to provide ful disclosure, 
š boca reino Pot em-solving during mediation. 
resolution, but it is Pies. GN e hi m niy forem 
available. If the dispute is a co} y : en all the essential information is 
evidence ot medicd reports 1 "ia icated matter that requires expert 
is possible to make a fully SC mediation should not take place until it 
Instance, if the mediation is med recommendation to the client. For 
the filing of the first defen required to be conducted within 90 days of 
with the relevant experts e eng might not be enough time to consult 
nd specialists prior to the mediation session. 


ediation 
ela's paralegal 
Ang! als behavio! 


paraled did not feel 


yon. He ON matter seriously: the opposing paralegal should hi 
taking e repared and made a lot of inaccurate SE 
à 


was 


gid not se As such, Angela's paralegal indicated that and the discussi 


satene ig not be much point in continuing to negoti- 
there W ela started to cry because she felt overwhelmed 
n ation. She needs some compensation, 


^ne whole situ 
E cannot afford to pay for a legal representative 


out and s! 


ate. 


put she 
go toc 


to Angela. 
he next week, but that she could attend on — that she could make an offer without first checking with ` 


away for t 
ner own. He 
review a sett 


When Angela called and explained the situation, the 


community mediation clinic was happy to take on the 

matter. They contacted Mary and scheduled a mediation 
session for the following week. The mediator informed 
Angela that Mary was receptive to the idea of media- 
tion, but that Leo had insisted on attending the session 
with his wife. In order to feel more comfortable and to 
avoid feeling out-numbered, Angela asked her friend, 
Ted, to attend the mediation with her. 


The mediator suggested that Angela speak first. The 
mediator asked Angela to explain the significance of her 
entimental value to 
mher Discussion of Scenario 
d for e Access to Ju 
ame quite emotional, this dispute because the attempt to 
derstand how much failed, she did not wi 
ted that could not afford to hire a represe 


figure skates and why they had s! 
her. Angela explained that they had been a gift fro 
father who has since passed away. This was har 
Angela to talk about and she bec 
but it helped Mary and Leo to un 
the skates meant to her. Angela also indica 
she felt as though Mary knew (or sh 


was frustrated with the opposing tm 

4 à atit 
ur during their attempt at negotia- dem fixed 
| as though Mary and Leo's paralegal that if SE the 
ES Wi 


Su 
GE SE d Ge a short break to allow Angela | 
sion with her friend Ted, wh: 
= , Who wasthere | 
hee Person. Ted had not taken part in any of 
he knows that she is not competent Ss d ud EE 
lown when they had a private chat 
ith the matter on her own. As Leo was finishing hi iun 
inishine i 
pa ralegal gave her the phone number for received an mms d Se 
Gang Be d i Š 
ty mediation clinic that provides free immediately leave the mediation session Es d = 
s. He explained the mediation process Mary tried to continue to work towards a MS and 


lement agreement, if needed. Sion afew days later. The parties also agreed to conduct 
Some further research and look into what portion of the | 
damage could be covered by insurance. 


ould have known) — was not sure where to tur 
t and therefore had a duty to problem in ou 


and therefore did not feel the obli- 
Previous issue. He also mentioned 
lere that important to Angela, she 
a better place to store them. Angela 
me defensive about Leo's statement 
"Ons nearly broke down. The mediator 


The day after the mediation, Angela contacted \ 
her former paralegal and advised him that she felt 
as through they would be able to settle it at the next 
mediation date. The paralegal indicated that he was 
available for the next date and offered to come with 
her to the next mediation session—pro bono—because | 
he was considering expanding his paralegal practice to | 
include ADR services and would like to be involved in à 


mediation. 


stice. Angela felt overwhelmed by 
negotiate 


ant to represent herself, she 
ntative and she 
n. This is a common 


r court system. By consulting with | 


about the leaking close j 

warn her about the situation. a paralegal and using consecutive ADR processes, 

Leo spoke on behalf of himself and Mary. He indi- it expanded her options and provided greater 
uld leak. access to justice. 


cated that they did not know that the pipe wo 
He admitted that there were past prob 


Jems but believed 
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port 
PP Angela helped 10 


amend ert 
balance the power dy? 


like two people against one em 
supi 

Angela to turn t: ctional support 

needed (to be discussed f 

Recurring Case Study) 


CHAPTER SUMMARY 


Mediation ts a form of ADR that seeks to resolve a 
dispute and avoid litigating in the courtroom While it is 
similar to negotiation in some ways, mediation introdu- 
ces a neutral third party, as a mediator, to assist with the 

settlement discussions. The mediator facilitates discus- 
sions between the parties by introducing ground rules 
and adding some structure to the process. Mediators 
will also encourage the parties to brainstorm possible 
Options to settle the dispute. 

In situations when a mediator can be selected by the 
parties and their representatives, there are some key 
requirements and trarts to look for in a mediator. While 
Cost savings and high rates of settlement are recognized 


KEY TERMS 


evaluative mediation, 164 
facilitative mediation, 163 
ground rules, 162 


mediation, 160 
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media- 
| unity 

| nity Mediation E = 
e Commu amm e ke d ly 
ton e ape public for minor VETE Zoe 

| was able 10 amend a media! ropes 
| = = >< to amend — 

7 tha 
mediation). which provided her w 

effective option M" 


private caucus, 163 
festorative process, 168 


e Focus on Interests: The mediator Š 
unity to discuss more than Teateg a 
elped the parties to focus on th ons 
EN This helped Mary and Kë "ien i 
why the skates were so important to A erste 
Blaming: Using blaming language is Ne 
priate in mediation and it often GES: 
to escalate. When Leo blamed Angela f 
damage, she became defensive and qi... ^ 
almost broke down. Ugen 
e Authority to Settle: The parties who 
mediation should have the authority cu 
the matter. Since Leo was not available an, RE 
was not comfortable settling the matter Man ` 
consulting him, it was appropriate to sche, d 
follow-up mediation session. ulea 


as benefits of mediation, the process is not without i. ` 


limitations and concerns. When considering Mediation 
for a client, it is important to ensure that the subject 
matter is appropriate for mediation, confirm that the 
legal representative and opposing parties are willing 


to participate, and caution the client that there is no ` 


guarantee of settlement. 

Statistics routinely indicate that mediation is highly 
successful in achieving effective resolution and in client 
satisfaction. Understanding the mediation process and 
knowing how to properly support a client in mediation 
is essential for all legal professionals. 


transformative process, 168 


QUESTIONS 


taternent is applicable to both negotiation 


iation š 
ed 2 ollaborate in order to come 


tated by a neutral third 


ae are clearly defined roles for the 


ich respons Parties, 
native ediation? , Em eiis have been a number of complaints from 
fac! e provide legal advice. and her ide ae wiling to testify against Melanie 
est options for settlement. *<Wiewi iren. Melanie admits that her children can be 
+o su99 i wild” when she is out working two jobs, but she 


issues- ap 
non attended a mediation to resolve an issue 
m actor. Both sides explained their position 


ith a contr: x š 
and interests. Before generating options, the 


mediator pointed out the strengths and weaknesses 
f the case. Shannon declined a settlement offer 
because the mediator had indicated that Shannon 
had the stronger case. How do you know that this 
was an evaluative form of mediation as opposed to 
facilitative? 
a. Both sides had an opportunity to explain their 
position and interests. 
b. The parties had an opportunity to generate 
options. 
c, The mediator pointed out the strengths and 
weaknesses of the case. 
d. Shannon had the opportunity to decline a 
settlement offer. 
4. Which of the following is NOT a benefit of mediation? 


a. It acts as a reality test. 

b. It is less expensive. 

c. It guarantees a settlement. 
d. It personalizes the process. 


doesn't have a choi 
a mediation x emi LET —— 
5. Melanie indicates that she would like to continue 
living in the building, but she does not want her 
neighbours to learn about what is discussed in the 
mediation. Is mediation appropriate to resolve this 
dispute? 


a. Yes, because mediation is appropriate when a 


and that they play loud 
loots, scream obscenities, and Nas ad 


Continuing relationship is sought. 


b. No, because a public decision is important in 


this matter. 
c. Yes, because mediation would allow the other \ 
tenants to testify against Melanie and her 
children. 
d. No, because the mediators binding decision 
may not meet Melanie's interests. 


6. Melanie is a little unclear about what role the 


mediator will play in the mediation session. How 
should Percy explain the mediator's role to his client? 


a. To facilitate the discussion so that the parties 
can resolve their own issues. 


b. To impose a settlement. 
c. To create a precedent that will be followed in 


future mediations. 
d. To create an environment that is Very similar to 


a courtroom. 
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she wanted a standard bus! 

involved using clippers v 

ld not be necessary 51^. 

Ehe hair and asked her to leave the barber shop. 

3 Based on the information provided so 
the position of each party 

4. Speculate on what Farah interests 


id of SCISSO' 


scenano 
Scenario (continued) 
Farah was very upset by the way she was treated. She 
made an inquiry to the Mediation and Investigation 


Human Rights Commission recommended mediation to 
resolve this matter 


EXERCISES 


1. Mediation Role Play: Harr Salon (see Appendix A) 


inessman short haircut that 
all three barbers declined to 
far, explain 


might be in this 


Branch of the Human Rights Commission of Ontario. The 


hy mediation is an 
TION Explain w! ° appropr 
DISCUSSION QUES PL mediator deal with this situation, late SCH 
1 List five trails 10 look for ts under the 6 What are the possible concerns assoc H 
i r 
2, in accordance with he ma^. are paralegals wi? using mediation to resolve this dispu id mM 
Paralegal Rules of Ci eat explain 10 the part Scenario (continued): 
Kë 
SEA — enero At mediation, the owner of the barber e, 
at mediation the following 5C hat he and the other barbers belon, gt "Plan, 
3 through 10 refer to local barber t bem from touching th Oa fe 
Questions her mid-205, went to à (ber shop. prohibits t! à 9 e hair of B tha 
farah, a woman in When she entered the ba 4 outside of their immediate family. Farah ackn 
shop to get a haircut refused to cut her hair i her ` his dilemma and indicates that she was Not se ledges 
the three male atot shop was recommended ^ 5 financial compensation, but would still like to king wé 
p Me L lar customers and that she wes shat issue of women not being able to use the aa D 
regi r : 
edv cut Wa similar style to his pee barber shop. Ces of the 


7. Considering this new information, ë 
interests of both parties. 
8. What are the objective criteria in this Case? 
9 Develop a possible option that could satisfy 
interests of each party. the 
10. Do you think mediation would be better thas 
adjudication to resolve this matter? Explain w 
Note: This scenario is based on Tim Alamenciak 
“Woman Denied Haircut Goes to Human Rights Tribun 
of Ontario," Toronto Star (15 November 201 2, Pa 
«https;//www.thestar.com/news/gta/2012/1/15 ` 
woman. denied, haircut, goes. to human rights 
of ontario.html». 


Xplain the 


hy 


tribuna 


2, Mediation Role Play. Multi-Party Roommate (see Appendix B) 
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Role play: Hair Salon Mediation 
ix A 


z Play = 
tion Role Role fo, — E 
d Media : r the Actor/A, d 
Hi ants: One or two mediators; two parties; no Base 3n aspiring "o - , | 
partic ti ves " maa eatre and have Di ve had several | 
d a . Medium 9 break: a lead role in 5 just landed your first | 
jot pifficulty: Ñ Owntown Toronto, You si Awakening, playing in | 
reve’ side approximately 45 minutes for this ac- less than two weeks, and GE making your debut in 
time: Set in 5-10 minutes to read the roles, 15-20 eo Neth excited. All the media wil ethene See 
a SC The mediation, and 10-15 minutes for the E t, d YOU have heard that. New Nocona 
s re w 
in bes | 
de S decided to goto a local gl pa iesen, you | 


objective students to the process for mediation. 
o 


A j " " The salon w 

o intri ts to practise working with a mediator, it hada ii as very expensive, but | 
tuden! š good reputation i 

E Allow rte how some disputes are better resolved You Wanted a simple hiak e us was worth it. | 

e Dem diation than litigation. how your hair turned colouring, but some- 


through me Bink! It locked fine when you left \ 


the salon, but after the first time you washed it, you 
Noticed the dramatic colour change. 


You have since had to go to another salon and incur 
ditional expenses to have your hair dyed again. How- 


ever, all the harsh chemicals have caused it to start fall- 
ing out in clumps. 


You are considering suing the salon for thousands of 
dollars in small claims court, but have agreed to attend 
mediation in hopes of arriving at a settlement. | 

Role for the Salon Owner 
You are the owner of a hair salon that has recently 
opened in downtown Toronto. You have been very 
fortunate—the salon has had rave reviews and the local 
buzz is that it is the place to go for "anyone who is 
anyone." When celebrities come to town, your salon is 
their first pick! 
A recent customer is threatening to sue the salon 
for thousands of dollars. The customer claims that the 
5. Why this was a good matter to go to mediation salon has seriously damaged their hair. You have no idea 
instead of court? how this is possible. There have been no other com- 
6. How successful do you think this matter would have — paints, your staff are highly trained, and you use only 
been if the two parties tried to negotiate on their the highest-quality products. However, you agreed to 
own without the assistance of a mediator? . attend a mediation session because you know that a 
7. What did you learn from this mediation that All — el action would bring unwanted attention to the 
help you in your future practice as a paralegal? salon and could damage its stellar reputation. 

You are curious about the type of damage that the aus 
tomer has suffered and you will consider ane 
You are a volunteer mediator with a community medi- type of compensation. E Geier is 
ation service. You do not have many details about this cess with the salon, you are a ! kie Gre 
matter, but you do know that the plaintiff is very upset expensive to start a business, an and new business loans. 
àbout a recent trip to a local salon. There was damage tied up with operating Sch all claims court, you 
to their hair and the salon is not willing to accept re- Since you would like to 2/0! en hopes d arving at 
sponsibility for it. SCH í have agreed to attend mediation 

Both parties have agreed to try mediation before a settlement. 
going to small claims court. 


jon 
pre ar are students into groups of three or four (if 
e DIV 


there are four students in a group, two students $ 
should co-mediate). 

Assign à role to each student. 
i k students to read their roles. 
. Ine parties should complete the ADR Worksheet for 
` Mediation (Party). 
The mediator should complete the ADR Worksheet 


for Mediation (Mediator) 


iefi ith Students 
Lue pea pn was it like to be a mediator for this 
dispute? ee W. 
2. Mediators, did you find it difficult to maintain con- 
trol of the process during the mediation? I 
3. Parties, what was it like to work with a mediator? 
4, What was the resolution? 


Hair Salon Dispute 
Role for the Mediator 
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| Opposing Party's Position - what do I think they are seeking? 


| A e -~ Why are they seeking what they are seeking? What I think they really 
care about (ie, their wants, concerns. — 


Objecti 5 D I 
bjective Criteria/Legiti macy/Proof ~ External standards or precedents that will he p us to assess 
any mark; cientifi f 

ly options (e.g., market value, precedents, scienti. ic judgment, professional standards, costs, what a 


court might decide, moral i 
EC Standards, expert opinions, equal treatment, or tradition). Be specific to the 


ka á 


BATNA (Walk Away Alternativ if 
d eh 9 What can | do if I walk away without agreement? What is my back 


*Adapted from R. Fishe & D. Ertel Getting Read, 
York: Penguin, 1995). SHE, : Yy to Negotiate: The Gi 
a etting to Yes Workboo ( 
o k (New 
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ADR Worksheet for Mediation« I 


Hair Salon Dispute: Mediato 
T 


A - What do | think they are seeking? 
sition? Please identify who is Party A 


.party B7 What do | think they are Seeking? 
position: B's position? Please identify who is Party B. 


. A ~ Why are they seeking what they ai À 
; Pants, concerns, hopes and fears). Y are seeking? What | think they really care about 


(Les A's interests? 


rty B~ Why are they seeking what they are seeki i 
eee Bore end feda. ing? What | think they really care about 


B's interests? 


Interests: Pa 
te, their wa 


what are Party 


Speaking Sequence 
Who will you ask to speak first? Why? 


Ni 


Appropriateness of Mediation 
Why do you think mediation will be an appropriate way to deal with this dis 


Le) ew astern KEE EE 
ne bated ime waned ana eh eevee e 


Obstacle to Settlement 
What do you anticipate will be the greatest obstacle to a 


dicis no indi Sas soad sot ound fecula EE 
———  — M — 


Negotiate: The Getting to Yes Workbook (New 


pute? 


chieving a win-win settlement? 


*Adapted from R. Fisher & D. Ertel, Getting Ready to 


York: Penguin, 1995). 
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Preparation 

e Dinde the students P 
are v students N à grou 
co-medate 

e Assign a role to each student 

o Ask students to read ther roles 

| o The partes shouid complete the ADR Work: 


i groups of 
gp, two $t 


Role Play 
1 E D 
| ' 
| " o 
3 | participants O" 
WW: of Difficulty aavarced 
spy 60 run, z 
| Time set mde appre E read te roles. 
eer 10-15 065 es RE 
| 30-5 mex apen? 
» | tor the evnet 
| | Objectives _ pe poas ft mediation 
sheet for 
Mediation (Party) 
e The mediator should compiete 
for Mediation (Mediator) 


the ADR Worksheet 


| Debriefing with Students 
| 1 Mediators, what was t like to be 
dispute? 
2 Mediators, did you find t 
trol of all of the parues during the mediation? 
| 3 Partes, what was rt like 10 work with a mediator? 
| 4 What was the resolution? 
| 5 Was this matter appropriate for mediation? 
6 How successful do you think this matter would have 
| been if the roommates ted to negotiate on their 
own without the assistance of a mediator? 
7. What did you learn from this mediation that will 
help you in your future practice as a paralegal? 


a mediator for this 


dificult to maintain con- 


| 

| Multi-Party Roommate Dispute 

| Rola for the Mediator 
You äre a volunteer mediator with a college mediation 
service on campus. You have had a lot of experien: 
mediating disputes between students and bet o 
roommates iios 


jn the present matter, you were cont, - 
.year college student, Illia, who is h, d NN 
fuites with his roommates. He explained Some P 
are four students sharing a house, but t that the 
room for two vehicles in the driveway = only di 
Wi ° 
roommates, Ramtin and Amir, have their i of th 
Over the past several months, they have hag vehicles 
ficulty coordinating parking because they ha Me di. 
with one vehicle in front of the other, Gen? topa | 
regularly rearranging the vehicles. But the 
able to work it out so far. 
The matter has become more complicated | 
one of the other roommates, Tyrone, has a ñ 
friend who lives two hours away and likes a 
visit him on the weekends. rive tg 
All of the roommates pay the same rent of ss | 
month. And the lease made it clear that there we 0 per 
two parking spots available. 
The roommates have agreed to work with the 
pus mediation service to sort out their parking Sine 
a, 


ea 
Y have bo 
ke | 
W gin, | 


Te only 


Role for Roommate: Ramtin 

You are in your final year of college. For the past severa 
months you have been living with three other gie, 
Illia, Amir, and Tyrone. The four of you get along vey 
well, but do have issues with the parking arrangement 
You specifically chose to live in this house because there 


were two parking spots available in the driveway and 


you have your own car. 
Amir is the only other roommate who has his own 


car. There has been some difficulty with you and Amir 
coordinating parking because you have to park with one 
vehicle in front of the other, which means regularly rear- 
ranging the vehicles. But you have been able to work it 


out so far. This can be a challenge for you because you 
specifically chose all afternoon classes so that you can 
sleep in every day. You work at a local pub and often get 
home after the other roommates are already asleep. This 
means that you park behind Amir when you get home, 
but have to move your car in the morning. 

The matter has become more complicated because 
one of your other roommates, Tyrone, has a new girl- 
friend who lives two hours away and likes to drive t0 
visit him on the weekends. Tyrone wants his girlfriend to 
be able to park in the driveway. 
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cem oe 


mm Ar eem "la pamm 


n dix 


\ 
\ 
Duy e trying to coordinate park- — | 
n . 
EL which means ats Seed 1 
i Nave be y rearranging the vehicles. | 
The matter re i Sae am | 
as 5 
à one of you come more complicated because | 
¿Amir r other roommates, T | 
: friend who lives two hy , Tyrone, has a new ot, | 
r of college. For the past several visit him on the E 
u have been living with three other students: De able to is eiiim ‘Tyrone wants his girlfriendto | 
n, and Tyrone. The four of you get along very Al of the Be sss; 
a, al do have issues with the parking arrangement. month. And Vei Ge pay the Same rent of $500 per \ à 
ifically chose to live in this house because there two parking spots S e eege 
speci s š š dm available. Lately, 
jon arking spots available in the driveway and ` thinking that perhaps you sna s 
e! n cat. because = 
you ow! e you do not have access to a parking si 
is the only other roommate who has his own You are most supportive of Amir ae eg d 
en some difficulty with you and Ramtin ` offers to drive you to the gym and to campus, but i 
: n E u 
ng because you have to park with one try not to take sides. Since you want everyone mer | 
in front of the other, n ihe pou rear- along, you decided to contact the campus mediation 
" : 
u have been able to work ` service. Your roommates have all agreed to attend medi- \ 


he vehicles. But yo! 
ar, This can be a challenge for you and your ` ation to sort out this parking dilemma. | 


Ilia, because you like to get up early and gott 

m before your morning Classes. The other d e for Roommate: Tyrone 

till sleeping at this time, but your car fou are in your final year of college. For the past several 

y Ramtin because he gets home months you have been Wing with three other students: 

d complains a bit when you have Amir, Ramtin, and Wa. The four of you get along very 
well, but do have issues with the parking arrangement. 

Ramtin and Amir both have their own Cars. There 

has been some difficulty with them trying 10 coor- 

cause they have to park with one 

which means regularly 

they have been able to 


| oot, ort " z 
ae mediat to sort out this parking Buttw 


to oommate: 
Role". your final Ye? 


o to the OI 

5 
roommates are st 
is often blocked in D 


late. He grumbles an 


to wake him VE: I 
The matter has become more complicated because 


one of your other roommates, Tyrone, has à new girl- dinate parking E 
friend who lives two hours away and likes to drive to Lade in front of the other, 
visit him on the weekends. Tyrone wants his girlfriend to rearranging the vehicles. But 

be able to park in the driveway. wid en 
Ali of the roommates pay Ihe same ini of $500 per The matter has become more complicated because 
month. And the lease made it clear that there were only your new gi "friend, who lives two tous renis Me 
ekends. You think ìt iS | 


\ 
\ 
\ 


on the we! 


two parking spots available. to drive to visit you 
Hu ende Kave ah agreed to work with the only fair for her to park in the driveway since Amir and 
campus mediation service to sort out this parking ` partis are able to use ihe driveway al week. I 
Al of the roommates pay the same rent of $500 per. | 
de it clear that there were ony | 


dilemma. 
month. And the lease mat 


able. Lately, you have started 


Role for Roommate: Illia King spots ava" 
You are in your final year of college. For the past several two pat ich gen should be paying less rent 
months you have been living with three other students. thinking t? de not have access to à parking spot \ 
Amir, Ramtin, and Tyrone. The four of you get along very because you mates have all agreed to work with the 
well, but the other roommates seem to have issues with Your ME service to sort out this parking | 
: i campus \ 
the parking arrangement. Since you do not gums Gs 
. BED 


driver's license, you have no need for the parking spot 
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care about (ie, my wants, needs, concerns, 


Objective Criteria/Legitima 
cy/Proof ~ Exterr r 
ernal standards or precedents that will help the parties to assess any 


options (e.g., market value, precedents, scient mer of ndari wh court might 
n à . d iic judgment, fessional ta 

" ee professional standa: rds, Costs, wha ig 
SC oral standards, expert opinions, equal treatment, or traditio ). Be specific to the scenario. 


A M REIR T T e — x se at= 
2 


BATNA (Walk Away Alternati 
Mash myra méi 5 native) ~ What can | do if | walk away without agrei 
ement? What is my back u 
p plan? 
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ADR Worksheet for Mediation* 
Multi-Party Roommate Dispute: Mediat 
d or 


nions ~ Based on the information provided, i 
paties Dei Please identify who is Party A, B, Cand GR So nk they are 
we P 


rti 
pale hes their wants, concerns, hopes and fears). 


EE LEE RET PE nr eros 


ies’ Interests ~ Why are they seeking what they are seeking? What | think th 
ink they really 


seeking? What are 


Speaking Sequence 
Who will you ask to speak first? Why? 


Appropriateness of Mediation 
Why do you think mediation will be an ap 


Obstacle to Settlement - 
What do you anticipate will be the greatest obstacle to achievin 


1. 


*Adapted from R. Fisher & D. Ertel, Getting Ready to Negotiate: Th 


(New York: Penguin, 1995). 


en a I Il —— 


propriate way to deal with this dispute? 


g a Win-Win settlement? 


e Getting to Yes Workbook 
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Mediation Advocacy 


agde; 184 
juro? "Mediation Session..... PORT | Learning Outcomes 
prior tO My Mediation. «ien ..184 | After reading this chapter, you will be able to: 
ME a Mediator. -. «s 1.185 | * Identify issues appropriate for mediation. ! 
select of Mediation «+++ Gu * Plan for the appropriate timing and location of a 
Location © tend Mediation ..187 | mediation. 
who St the Stages of Mediation | * Recognize traits to look for when selecting a mediator. 
explaining r Client ERE "es * Understand how to prepare a client for mediation. 
Leno. Client for Mediation . . .. |. 489 | * Appreciate the need for ground rules and an 
preparing ^* the Clients Case. SIN 190 | agreement to mediate. 
understanding an 192 ] * Identity the roles and responsibilities of the parties, 
Mediation Documentation ..... REN € de | legal representatives, and mediator in a mediation 
uring the Mediation. eneen 194 | Session. 
D Role of the participants............... . 194 | D Recognize strategies that can be used during 
ement to Mediate. . -~ ---- 1 99195 | mediation. " 
M Rules in Mediation. ... -:---- ... 198 © Appreciate the importance of client participation and 
Dë NE ML ege 199 \ option generation during mediation. 
RE sql ep liati | * Appreciate how to be an effective advocate in 
Communication During Mediation ...... .199 | gi 
Private Caucus Ge 


* Apply the concepts from this chapter to a recurring 


ing Options conflict case scenario. 

sera l 

Mediation Advocacy.............. E203 | 
Chapter Summary ........- CERE veu 207 | 
Key Terms EE 207 | 
Review Questions ............... ce el | 
Discussion Questions ............. e208 | 
Exercise ......... T 208 
References. aa 208 | 
AppendixA Role Play: Dog Attack | 

Mediation.................: E. asd 
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ediation is a form of alternative dispute 

"sions between disputants in an effort vw 

ssions can take place with or With teag 

tuse pied d as Out the 3^ 

tha i, dispute Mediation is often use a part of s ettlem 

” rs. Pre ring to be an effective adv, en disc 

matters d by acf Ocate e 
or court. As stated by N acfarlane, "Me n 

d roid skills." However, it can be difficy| 


tion © 
present a C! i 
o cessful in achieving effective resolutions an di 
i i 
e is important for legal pro fessionals to understand this E le q 


on, clients in order to advocate for the; D 
o properly support eir best Wi = 


diatig, Die, 
d 5 e t tok ad 
ient in mediation, Now bk 
D 


ediation Session 


be a strong advocate in mediation 

ntatives € ] WE 
A a dnt session. There are many different steps to effectively éch for ° 
actual ` 
and documents In advance of th " 


ation 

Determining the appropriate timing for mediation is a bit of a balancing act: mediat 

should take place as soon as possible, but it cannot be conducted too early in "i 

process because it 1S important to first obtain all of the information that will be needed 
discussions. For example, under Rule 24.1 of the 


to effectively engage in settlement sions, i 
actions in Toronto, Windsor, and Ottawa are 


Rules of Civil Procedure, certain civil 
subject to mandatory mediation. The rules provide that a mediation must take place 


within 180 days after the first defence is filed.? That is much faster than a matter 
would be scheduled for trial. The rules do recognize that it is not always possible to 
conduct mediation within the specified time frame and thus allow for the parties to 
agree to an extension of time or for the court to order an extension.’ 
Beyond the matters that are required to attend mandatory mediation, other legal 
matters may have prescribed requirements for attempts at settlement. In accordance 
with Rule 13.01 of the Rules of the Small Claims Court, settlement conferences are 
required for every defended action and must be held within 90 days after the filing d 
the first defence. 
" oeren sg z specific legislative requirements, the general rule of y 
consideration to ih e ^» Eme a sonona Ludi cien SÉ x pie 
rlevadtendare, pe of matter, mediator and party preference, and availability 


Timing of Medi 


1 J Macfarlane, The New La 

2 Rules of Civil wyer (Vancouver: University of British Columbia Press, 2008) at 20. 
of Civil Procedure, RRO 1990, Reg 194, r 24.1.09 

3 bid , 1241.09. 


3 A 
Rules of the Small Claims Court, O Reg 258/98, r 1 3.01 


v of achieving an early resolution to a dis 

ipilit ini I pute 

"s : ed on the possibility of saving time and we appealing to par- 
ge proceed to tial. By contrast, the flexible n “an take months, 

tor e scheduled early enough that clients wil n ature of mediation 


10 : ^ pe 
with trial preparation, further research, and er the additional 

to time savings of several months and the potential à ce at trial. This 

of dollars. Save hundreds. 


should be scheduled early—recognizing that 


indset" as the trial date draws closer parties in conflict may 


Focused on Winning in 
S and entitlements, This 
to alternative settlement 


ud etitive, a š 
it the closer it is to the court date, the less Se nature 
ere is to 


rties can 
eous attitu 
mediatio’ 
As a resu 
in i 
4 .. an argument in favour of early mediation, legal à 
perm mediated efforts could be wasted if the Adm riets 
GE itis not appropriate to attend mediation if all of the gett 
Ce yet been obtained (e.9., it may take several months to obtain medical 


c e vi 
m or expert opinions). 


selecting a Mediator 
cases, the mediator can be selected in advance Leg, through the Ontario 

Program or in a private mediation), in other cases, the mediator 

mandatory ` e assigned (e.9., before a government agency, such as the Landlord 

e parties have an opportunity to select a mediator, the repre- 

hould have a discussion in order to choose the mediator who 

nvolved. Since the mediator community is relatively 

lly booked months in advance, there may be a need 


client s 
its the needs of everyone i 
d top mediators are usua 


er several potential mediators. 
As discussed in Chapter 7, it is important to understand the mediator's style. 


Consider whether to select a mediator who takes ona facilitative role or an evalu- 
ative role. It is essential to make this determination in advance because it will guide 
the legal representative in explaining the process to the cient and prepare them for 
mediation. For instance, when dealing with a mediator who adopts an evaluative 
framework, it is important to discuss all the strengths and weaknesses of the na 
with the client and provide them with a thorough assessment of the gett 
to an even greater extent than would be needed for a facilitative e pare 
an evaluative mediator will express an opinion on the merits of the case, Ñ : e 
that a client first hear about any pitfalls or risks from their legal pis KE 
of first learning this information from the mediator. This ER Me E 
about all relevant case law (both in the client's favour and agal 


applicable to the facts of the case. 


When both sides are represented, e experi 
the mediator since the representatives tend to be mor 


e 
able about what to look for in a mediator. However, à iere 
Sides coming to an agreement on Who should be the m 


small, an 
to consid 


es who select 


knowledge- 
both 


presentativ 


enced and 


can arise with 


|n order to address 


itis typically the legal re 
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ed wan the Š 
select oves WO r representative to select the me dann u 


EN 
GEN 


t 


PRACTICE 
TIP. 


ators directly to le 


mediators WI 


for a mediator t. 
an opportunity © be as 
is often Sign, 
ed, 


+ to establish a good rapport with 


tic if the selected i 
it con te apis for the dispute. meer is 
e parties and representatives in order Gs 
„one involved in the dispute. 
egulated, and there are no formal 
the onus is on the legal representa tme, 


Urse — Or 


f 
not ^ 


ç round and qualifications. In Ontario, f 
General suggests that legal represen tative 2 e 
arn about their training, experience MM 


s p is also appropriate to ask a potential mediator { ni 
à OF re 


Il usually be agreeable to a phone call 


take the time to write a few notes about the process an, 
their experience with that particular mediator. Consider 


lowing questions: 
e What was the mediator's style? 
e Did the mediator encourage active client participation? 
e Was most of the mediation conducted in joint Sesion 
or in private caucus? 
e Are there any scheduling restrictions with this media. 
tor (e.g., only certain days of the week)? 
e Was the mediator able to maintain control over the 


i 
Selecy at 
` 


mediator, 
a has been conducted and that inquiries he tota 
e 


k 


d abou | 
the fol. ` 


ja 
media"  stors have a home-based busi UO the mea. 
edia ness OF an offic Mediation ses. 


D 
nese cession $ I 
n se A could be held at the office of one of the le 


media” «o consider if it is going to take pla gal representatives 
: D edition at your own office ee sc Gate e 
Ei: les, umen y ediatioi d Ke Support sta). How ae 
"m fe o terminate a m ion session held at your office: ale . However, it can 
diffi sically leave their own office, and it can be awkward As Tepresentative 
annot Paco consider the impact that this could have on the deg another party 
gue comfortable to speak about an issue when they are not eid Side: they may 
find it iso feel more vulnerable if they feel that the location is ini territory 
and mn arty. AS a result, the location may have an impact on the willi Ntageous to the 
ee Le discuss a matter. ngness of parties 


10 0P option is that the mediation session could be held į 

pant o om. There is an additional cost involved Ka the oo 
ically be included in the mediator invoice and ultimately paid by the part Së 
vi ost larger cities have companies that are in the business of pro ido ie 
LEE at can be rented for settlement meetings or mediations. in fen ie ie 
ing space that may be appropriate for mediation. a CN 
of where the mediation session takes place, ensure that the client has 


been provided with full address details and directions. It can be difficult to find some 


mediation \ 
at the courth 


who Should Attend Mediation 


Progress toward settlement cannot be achieved unless the appropriate parties are 
present at mediation to participate in the discussions. The appropriate parties indiude 


ONE 


5 Mi 
i bran of the Attorney General of Ontario, 
mandatory-mediation civi casos à 
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mediation process? 
e Is this mediator willing to conduct a virtual mediation, 
if the need arises? 


e What were the mediator's fees and terms for payment? 


id future matters, these notes should be consulted before | 
selecting a mediator. When working with an unfamiliar or new ` 


omm itis advisable to check with colleagues to obtain as 
insight and information about the mediator as possible. 


pot 
h, and fees ve 
nonas e 
ed, j T o 

roman s call (e g. Zoom) prior to the mediation session in AM 

or ia rt 
clarify the process and procedures. MUN 
Keeping Notes on Your Mediation Experience > 

After every mediation, legal representatives are encoura 
ged to | 


“Mandatory Mediation for Civi i i 
s r Civil Cases," online: <h! Jw Ontario 
section-0». il Cases," online: «https 


——amm _ 


anyone named in the acti 
their authority to settle th 
with a corporate party). 


on and their representatives. These parties should confirm 
e matter and their ability to bind the corporation (if dealing 
It can be very frustrating to spend several hours trying to 


negotiate a settlement only to discover that the other party does not have the author- 


ity to settle. 


Some clients may have opted to 
the need to personally attend and actively participate in deali 


However, in most cases, 

discussions, regardless o 
at mediation is an impor 
vides an opportunity for 


through various issues. It is always better to 
than to have the information conveye 


hire a legal representative in an effort to eliminate 
ng with their legal matter. 


d to be present and participate in the mediated 
f whether they have a legal representative. Client attendance 
tant part of the mediation process because their presence pro- 


the parties to confront each other, seek clarification, and work 
have a first-hand account of the situation 


d through a third-party legal representative. 


parties do nee 
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3 
| 
| 
| 


rties to be present, while other e 
tatives to speak on behalf of their PZN 
ent a 


re the 
ei, ree 
an exon ie to € parties to bring a friend or support EN 
mediators wil SOT help each party to feel more comfortable ang Pee, 
n in an effort to le to inquire as to who, if ànyone, wil 
med pe or supo. nis While it would be difficult to oppose th pe m 
sonal for the ate if if the dient has advance warning, For een N 
support dient if they decline to bring a support person ang Pe, i fa 
ia ntmdatro fora or if the other side brings a mutual friend of betas 
amiy membe 
beings four f ates Pt, 
the stages of Mediation to Your Client 


+ be overly familiar with the mediation process and w, 
feel prepared. This includes providing an explanation of the n eq 
assistance tO waare mediators can opt to conduct the mediation in th ANIM 
von format for mediation includes the following ian for 


a common 


The mediator will begin the session with introductions Of even, 
one present at the mediation session. This typically involves an introduction of the 
mediator with an overview of the mediator's training and experience. In an effort to 
reinforce the informal and personalized nature of mediation, the introduction stage 
will usually include a suggestion to proceed with the parties addressing each other on 
a first-name basis. 

Opening statements: Each party (or representative) will have an opportunity to give 
a first-hand account of the series of events that brought the matter to mediation, 
During the delivery of opening statements, the opposing party is expected to listen 
without interruption. 

Identification and clarification of issues and interests: Based on what was presented 
in the opening statements, the mediator will identify the issues that need to be dis- 
cussed in more detail in order to fully appreciate each party's underlying interests. The 
mediator will likely seek clarification on a number of items and ask for additional input 
from the parties and representatives. 

= Y aon ins all participants have a solid understanding of each sides 
See SE e mediator will lead the parties through a process of gener- 
Nr pe Si jours ei the mediator will not personally suggest options, : 
by the participants. This stage do and keep a list of options that have been suai 
reasonable. Rather, the ia x ge not end with the first option that seems bs 

a wide variety of options The o à Í encourage the parties to brainstorm and develop 

] ption generation stage can be conducted in joint session 


or in private cau "kä $ 
cus, or in joint session supplemented with private caucusing. 


Introductions: 
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Lon Once a number of possible opti 
"T eg participants to evaluate the aimee been generated, the 
OP* will 3 ify if there are any options that are dearly Bëbee Usually starts 
er there are any promising options that may need e date Nex, to 
te nd finally, if any of the options can be combined Së her exploration 
ion olution; — — er to create an 
eg e Gë objective criteria: The next step is to 
put jication h options are fair and reasonable for the 
arties are to look at any criteria, external t 

ent! ssess the fairness and appropriateness of e 
E M help ?' i eliminating options, Combining optio; 
us m lea n creating new options. 
Thi s, oF pem ment or terminating mediation: Once the 
weit, to consider all possible options, they may decide to pu 

i Lego. or à combination of the proposed Options, iie E 

will lead the pares SR m process of drafting a settlement agreement, 
medi ill become a binding agr ARSE it s signed by the parties. Alternatively, 
which ent has not been achieved, ne Parties may opt to schedule an additional 
ion or terminate the session and pursue other options, such as arbitra- 


D H a 
metten ding to litigation. 
or 


apply Objective Criteria to 
Srcumstances of the case. 

0 the mediation, that can be 
ach of the remaining options 
NS, further developing existing 


uk 
deif. ally, the 


Participants have had 


or 
an opP osed 


preparing Your Client for Mediation 
r 


diation is different than going to trial and will take special preparation of 
ince the parties will take an active role in the discussions and in deciding if, 

dients- 5l the matter should be resolved, they need to have a full understanding of 

and how, ct and how to maximize the likelihood of a resolution. 

ing steps should be taken to prepare a client for mediation: 


Going to me 


The follow! 
» Describe the mediation process to your client and explain what will happen 
at the session. ; s 
e Ensure you client understands their role and responsibilities during mediation. 
at the objective of the mediation is not to "win," but 


mind your client th i . 
pi : bout the case in order to reach a satisfactory resolution. 


rather to learn more a | 
e Discuss mediation strategies and techniques with your client. 


e Ensure that your client has the authority to settle. 
e Discuss the costs, risks, and benefits of not reaching a settlement. 
e Ensure that your client is knowledgeable about the facts and issues of the Ca 
* Examine the strengths and weaknesses of each party's case (both factually an 
legally). 
* Explore your client's position, goals, and interests. PA 
* Speculate on the position, goals and interests of the other parties. 


in their interests. 
* Advise your client on how to articulate and explain Ve intere 
: ise. 
* Determine who will respond to questions that may E 


masa o ud. Om 


6 Adapted from Ibid. 
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ut any confidential information that shoul 
h d 


zeg ion. "ot bg 


nt sessi > 
m prepare an opening statement, 


that may ern ad recently 
the full va 
elp representatives In 
a payment plan or sug V 
-— try to “expect the unexpected, 
even be beneficial to rehearse the mediation wi 
e opening statement will help a client to feel More Aden, 
m 


example, pras e iation. Representatives can provid 
when delivering dei en men sont (e.g., what Soula be Ju etn vi 
and € vant parties will face some difficult questions at urs and A 
ep? discuss the types of questions that eiss during the mediation’ i aby 
Dong a practice run of some parts of the mediation is time well investeg: di 
tend to feel more prepared and more comfortable, while representatives ca "ts wi 
ease that the client knows what to expect and will respond appropriately N feel a 
In addition to preparing procedurally, clients should feel emotionally pre 
the mediation. Although mediation is considered to be a friendlier deren for 
going to court, there is a potential for the mediated discussions to leon than 
lenging, confrontational, and emotional. Clients should be warned that " hal 
parties will be expected to sit in close proximity—and they may have to am 
directly—with each other. Depending on the nature of the dispute, this can as 
challenge for some clients. nta 
Participants will need to be prepared to deal with another party's emotional 
outbursts or aggressive accusations. They can expect the mediator to develop Ze 
reinforce ground rules in order to keep the discussions as productive as possible. Cli 
ents should be reminded to abide by these ground rules and advised that it is in ther 
best interest to remain composed and to refrain from reacting to another participants 
poor behaviour. 
. The extent of a client's participation in the actual mediation session can vary accord- 
Warn preferences, the client's comfort level, and the representative's assess- 
Most egen er ability to make effective, appropriate contributions at mediation. 
expect some level of direct client interaction and participation 


not everything can be described solely through the legal representatives. 


Understanding the Client's Case 


Legal representati 
going See Ce 4 solid understanding of the matter that will be 
solely on achieving settlem ie e client hopes to achieve, Not every client is focused 
mediation (e.g., to confront s Some clients may have a personal agenda for the 
tolearn more about the other Pei party, to get some questions answered, or just 
on settlement—either to Miis es perspective). Other clients may be focused entirely 
'd going to court or because of financial or personal nee? 
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need tO sation ShOU 


no 
pave in the 


erstanding of a client's position and unde, 
r u^ nly. For example, because mediatio 


ey ? n ted renovar, 
aut" erst A : ation, but 

d e underlying interests that are involved. It could b e the matter wil help 
use they see the payment of a sum of idiei due to financial neeg 


nig” Greg party. In such a case, there may be other Co Ga Puritive measure 

though their opponent should be penalized in Soi addressing the Glient's 
Id also involve speculating on what is im n E 

pe para ^ oppon ents position and interests can be useful t unde 

MN m receptive to settling the matter thus far (i e. ty is 

t ir way from resolving the dispute) and anticipatin 

+ mediation. s 

the mediator will ask the participants for i 

d š put relati š 

itis helpful to brainstorm several potential iesu E 

e dient 


for sett! e mediation session. Preparing a few creative options wi 
Ve eng and will prevent the client from s. Will help the 
ediation ” mediation. For example, it might not be ideal for a party ENDE 
full the claim, but once that has been suggested at Selon * = a 
š ove on to any other options. Advance discussion of possible options is 
helpful, put it is nOt possible to anticipate a potential options until the relevant infor- 
mation is exchanged between the participants. Therefore, remind clients to remain 
en to adjusting the prepared options as more knowledge and information is gained 
EECH mediation. When planning potential options, consider the BATNA and 
: both sides how these alternatives will impact the response to any offers 


WATNA for É 
that may be presented (see Chapter 6, Preparing to Negotiate on a Client's Behalf), 


the other side, 
Stand why they 
termine what is 
ffer a what they might 


ent. 


: 
Use of Objective Criteria | 
You should try to anticipate options that will be discussed and 
how these options can be evaluated using various forms of 
objective criteria. For example, if the dispute involves the cost 
of a particular item or service, it would be prudent to consider 
| obtaining quotes or written expert opinions that could be pre- 


1 
t 
\ 


| 
{ 


sented at mediation. This will alleviate the need to suspend the | 
` mediation in order to obtain objective criteria. 
| In summary, representatives should work with their clients to 
PRACTICE \ fully understand the clients: oS 
* position, š ix | 
4 ES 1 
e interests, T. | 
e options, 2 rx E. 
e objective criteria, and d | 
e BATNA and WATNA. | 
v) 
des 
| Additionally, it is useful to speculate on the other side's post- | 
tion, interests, BATNA, and WATNA- M -A 
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:4tion D For 
diation to prepare writt 8.1 
- gnats are regularly ae opd th en document, aoure 
Legal professio formal the pr , the more likely re el FOR 
"neduled mediation. n ADR brief (also known as a "mediation Presents, ZK, SÉ = AC 
ie orovde a writen ADE cues”). An ADR brief contains th brief, + "n. ‘Ourts of Justice Act 
ADR brief bez sand,” OF "gtaternent he scheduled a aes e informar da (General heading) 
manen document hatis MOTION wd need in advance oft ple, the o. te ^ 
a dues porin mediator w^ Program red vires parties to submit a statement of issues EINE ATEMENT OF ISSUES 
Mediation FT? ediation. The statement of issues will Alea, > 
Pret to outline the facual ty -heduled media l contain t s 
or to the sÇ | issues in dispute, as well d e ; d parti 
and legal issues n dispute: days pro he factual and legal t e, as well as each CH ied to mediator and pa ies at least seven days bet ý 
mento! information about t ssues is also shared with the opposing VS Dën ie provid ore the mediation session) 


tatement of i 
The s nced, most mediators will require a COPY of the, Hak. 


r the Courts of Justice Act’ (the statemen 


aho known as à “sta! >: 
issues,” "mediation bret” OF ang interests 
mediation memorandum ` son has already 


legal issues | 
"T (or à efendant) states that the following factual and legal issues are in di X 
ispute and remain to be 


= 
` f Form 24.1C unde ine) " dr 
olissues A copy aH ndatory Mediation Program) is reproduced in Figure 8.1 REM Tre Plat 
documentation required tobe me Ontario Ma! hotographs, contracts) c dele x | esolved- 
ubemedipfemedaorpno ` Case law and evidence (e.9., P Le °) can be included , 
te the medation session éi porting documentation te ihe ADR bE enn ded mediations are resolveq = ki | s should be stated briefly and numbered consecutively.) 
sets out the issues that need ung case law and legal precedents, it is Zoe ant to have an appreciation. t | mue"? nd inter hetihepadriy Së 
to be discussed at mediation” 49 authorities In order to make informe recommendations to your de : | 
also known as an "ADR documentation prepared for mediation should be reviewed and discusseg "e y | 
* “mediation bnet ° or ñ ion. th | 
bnet dient prior to the mediation session. d | — 


* mediation memorandum" " ET 


Preparing an ADR Brief 


Tips for drafting an effective mediation brief: | s form are the following documents that the plaintiff (or defendant) considers of central importance 


| o thi 
attached t 5 
| in the action: (list) 


| 
| 
e Include relevant facts. | 
e Provide a brief review of the law. | 
| 
i 


| (ate (party's signature) 

| (Name, address, telephone number and e-mail address 
(if any) of lawyer of party filing statement of issues, or of 

party) 


e Include expert reports, if relevant. 
e State the issues briefly; consider formatting them in a. 
numbered list. ` 


° Be persuasive, but not adversarial. d | 
e Focus on documenting your client's interests. H Ce | NOTE: When the plaintiff provides a copy of this form to the mediator, a copy cf the pleadings shall also be included. 
Attempt to come across as reasonable and willing to | : 
PRACTICE collaborate with the opposing party. ; | NOTE: Rule 24.1.14 provides as follows: 
TIP * Suggest how the matter should be resolved 3 | 1 
N 3s icati i i d the mediator's notes and records shall be deemed to be \ 
* Include all documents that may be needed to achieve | All communications ata mediation session an | 
settlement. | without prejudice settlement discussions. 
* Ensure that you are not simply restating the informa: | | 
tion contained in your statement of claim or statement | | RCP-E 24.1C (February 12021) 
of defence. | | 
; +W; | Inject to change 
° Put your best case forward but recognize that it wil | Copyright © Queen's Printer for Ontario, 2021. Not 2n official version. Modems Cu pen ocio Meal». Tre 
without notice. For the most current version, please visit «http J/ontariocourt oe) r he puticaton. 


be read by the mediator, the opposing party, and thelr | al had no role in the Ceation 


legal representative, Government of Ontario and the Ministry of the Attorney Gener 


Note; these tips would i i 
t also b z 
arbitration brief, if needed, RW 


LIÓÁ———— 
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Ae p reeewed. e pd may include important detail š Vei Za, 


eenig Eeer details about how the mediation 
gen GG DL. determine IER indudes an invoice 


3 fr 
payment policies: some mediators may r SER Wei 
mediat 


"e Pa R 
. Ye 
we “ me Mut the mediator i$ paid promptly—delayed paymen, the r 


Sese 
tr i] 
lism. eflec D 
tawes professiona De, 
n a legal representa Kl 


Role of the Participants 


dato wil GSUSS the roles of the participants and expectations ^ 
ei dui dn mediation. In some situations, this information is documen erc 
duct dur to mediate; in other situations, it is delivered verbally by the ted is. 
Mediators: The role of the mediator is to remain neutral while facilitatin 


ater 
the 
ege son The mediator wal not deliver a verdict at the end of the session. The s: he ds 


generi expecunam bf — encourage paries to determine their own settlement on their own terms. "ed M 
medatos ane e Leen emcowerng for the parties tO resolve their own matter, it also means that he 
aem red es with no guarantee of a resolution. We 
The mediator must refrain from providing legal advice or representation d 

the mediation. A mediator who IS also a licensee of the Law Society of Ontaroige 
a paralegal or lawyer) tS required to clarify the role of the mediator and is E fg 
prohibited from providing legal advice to the parties during the mediation i 

pares. Each party's role during the mediation is to actively participate in the sey 
ment discussions and to address any outstanding issues or differences with the E 
ing party in hopes of achieving resolution. In most cases, the parties will participate 

when they are asked to participate, either by their representative or by the mediator 

in adátion to following the ground rules set out by the mediator, clients should be 

¿sed of expected norms of behaviour to help ensure that the mediation session runs 


D Al 2 616), Lee Jean A 
JA fia er 2022, rine. 
de Téin À, Deza yon the rtre 


Leier, Paralegal p. 
As they, 9A Fules of Conduct (1 October 2014; amendments current to 


AUR toledano 
ule/paralegal . For the most up 
erences n Ge conos egalrules-of-conduct». For 


a  —] —— 


Seg 


ifically, parties to the mediation should nevi 

oo H ed to listen carefully without interrupting thi 
ae FL nd to à point that has been made by the Opposing side, th, 
"mo resPO™” the client to make a note of what has b, a their re 


; 'epresenta; 

d een sai tive 

vl esponse, and then assure their client that id and what 
ri 


, they w 
entatives- Legal representatives should SC ae turn to ae 
Leg?! repr cus on joint problem-solving. While the mediator villikay mt 

ation uum of dient eae n: werde ecu Should be prepared to e ae 

e pon m ay arise an o Sak in the process of Senerating optione = any 

now how to support an protect a dient by providing legal ior ey 

arves (UP vice during the Session Once options have been generated, there go e | 
p ategic ay to assess the merits of the case in order to advise the dient on m an 

col ums rs should be pursued further. W settlement is achieved, the represe: Ser 

of the op' ole in drafting and reviewing the terms of the agreement. ntatives 


MT play pa supporters (e.9., friends or family members) who attend the med; Y 
vide moral and emotional support to the parties. Supporters do eet | 


EI argue or q, 
E Other side í it e | 
k nt would 


Gët 


ro! " inni l 
GC to the discussion; instead, they may find that they are able to provide 


+ assistance during private caucus when the person they are Supporting seeks 
0s pinion or personal reassurance. 


A Task for Your Client During Mediation 
While clients should actively participate in mediation, ean be | 
difficult for them to maintain their composure as the discussions į 
continue and emotions escalate. A single, slight, disapproving | 
facial expression can derail the mediation and reverse any prog- | 
ress that has been made, Therefore, it can be useful to assign a 
task to your client. For example, asking a client to take detailed 
notes of everything that is discussed can have the benefit of forc- 
ing the client to focus on everything that is said, instead of inter- ` 
| rupting, responding, and reacting. As an additional benefit, the 
` dient will generate a written record of the mediation, allowing - 
representatives to focus on the discussions and not documenting 
the details. This written record will prove to be useful if the mat- | 
ter remains unresolved and requires further preparation for trial. ` | 


| 
1 


| 
| 
\ 
| 
1 


Agreement to Mediate 


Mediation sessions usually begin with the introduction of a contract known as an agree- 
ment to mediate (also known as “terms of mediation“). The mediator prepares this 
document in advance of the mediation. The agreement to mediate sets out the pretal 
expectations for the mediation session. An overview and discussion i be E 
will be provided by the mediator at the onset of the mediation, Partes wil be asked to 
indicate their agreement with the terms of the agreement by signing a CODY SCH 
There is no standard agreement to mediate template used by al dapes ab 
can be significant variance in the content of the document from one pee confiden- 
However, key topics that are commonly addressed in tese gajene The “Sample 
tality, impartiality, relationship to legal proceedings. and authority 1 aud 1o mediate. 
Agreement to Mediate” in Figure 8.2 presents an example of an gt 
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FIGURE 8.2 Sample A9?” e Salt hereinafter « 
— = 


€ (ear art 
` sug mM enter into mediation with the intent of en, o, N 
G n = mediator, 9 k 
This is an agreement peer hereinafter ^ne 


and... 77 
E ss 
related "— dent 


nd agree a5 follows: 
The participants and the 


1. Nature of Medie -— 
The participants hereby erit 
sand ma esi icio and informed manner 
cons 
ment in a collaborative, 


as mediator for their negotiations, The participan, 
ç In which the mediator assists participants to š $ Ung, 
" It is understood that the mediator has no p. Pte. 


i p 
The participants understand that mediation is not a substitute » a 
ide disputed issues for the participants ouraged to secure such advice Midi: the mediation pr 
decide dispu diated agreement before signing t 
š f any media 5 
indent legal advice The pa! mt legal review o nt : 
re rrongh aon to obtain pnp geet objective is to facilitate arp themsehes me s 
liners e ment. The participants sonde dividual legal Si nas an Obligation y 
most constructive and fairest sc and that the mediator cannot render individual legal advice t, : 
equally 
work on behalf of each party 
will not render therapy within the mediation 


ching proci 


icipants are enc 


2. Scope of Mediation 
The participants understand that It is for 
of the mediation and this will be accomp 


the participants, with the mediator's concurrence, to determine the stop 
h e 
ished early in the mediation process. 


Lee Pune. their good faith intention to complete their mediation by an agreement, It is, 
participai 


A j however, 
idi d that any party may withdraw from or suspend the mediation at any time, for any reason. 
understooi ial 


The participants also understand that the mediator may suspend or terminate the mediation if they feel that the 
E will lead to an unjust or unreasonable result, if the mediator feels that an impasse has been Teached, o 
if the mediator determines that they can no longer effectively perform their facilitative role. 


4. Confidentiality 1 4 4 : 

It is understood between the participants and the mediator that the mediation will be strictly confidential, As Such, 
all mediation discussions, including all written, oral and digital communications with both participants and their 
advisors, any draft resolutions, and any unsigned mediated agreements shall not be admissible in any court proceed- 
ing. Only a mediated agreement, signed by the participants, may be so admissible. The participants further agree 

to not call the mediator to testify concerning the mediation or to provide any materials from the mediation in any 
Court proceeding between the participants. The mediation is considered by the participants and the mediator as 


settlement negotiations. The Participants understand the mediator has an ethical responsibility to break confiden- 
tiality if they suspect a party or another Person may be in danger of physical harm. 


5. Full Disclosure 


essay | 
hat agre, and 


o any party ang 
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ae 


; jediat ants understand that the mediator 
The pire diator shall not champion the interests of any 
Thu, Leer, The participants agree that the Mediator may de ern 
other Det any party may retain as individual en, Such d. ESS the participa 
y attor gotiations must involve all Participants directly, Th 'SCUssions wit Not include 
and written documentation 1 eent E i 


draf municate separately with an individual mediati 
ay tor he mediator and the individual mediating pa 
twee 


73293% 


ed The mediator | 
rty unless they gee ther V5" shall be confidential | 
igation í Í | 
, Liti a icipants agree to refrain from pre-emptive maneuver. 
P 


P. * i S and adh 
emergency necessitating such action), while actively e Papst) 
| of an 


le 
ngaged in the me D proceedings (except in the case | 


diation process, 


articipants and the mediator agree that the fee for the mediator shall be $ 
IME required to Study docu 


m be refunded to the participants. 


The participants shall be jointly and severally liable for the mediator's fees and ex 


m SES penses. As betae ici 
pants only, responsibility for mediation fees and expenses shall be Ph hears. 


The participants will be provided with a monthly accountin 
fees and expenses is due to the mediator no later than 15 
agreed in writing. 


g of fees and expenses by the mediator. Payment of such 
days following the date of Such billing, unless otherwise 


Should payment not be timely made, the mediator may, 
ipants, including the drafting and/or distribution of the 


at their sole discretion, Stop all work on behalf of the partic- 
Participants’ agreement, and withdraw from the mediation. 


Dated this day of 


20. 


Signatures 


Source: Adapted from James Melamed, "Sample Agreement to Mediate” (5 September 2018), online: Mediate.com «http:/Iwww.mediate 
-Comvarticleymelamed6.cfm>, 
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Ground Rul lated into legal disputes tend to bring 
is otherwise calm and rational ma Poor bey 
4 Ww. 


stressful co” n parties. A "nedation. However, this type of inappro br 
te duni tor. The mediator will make Neie Gm 

collaborative. It is standard for mer Mey, 
as ground rules to be enforce o i 
are typically established by the Ire, 
or yt 


s 
ies and their representatives to su Sat, 


mediation | ity f: i de 
ty applicable to their dispute. The box below ta 
Ki 


set out lo de, Ta 


: a 5 
tions during mediation. e 
xpectà ` 


to call each other by our first names, not "he" or “she« ^ | 
Ne will ask questions of each other for the purposes of gaining clar, | 
3. vndersanding and not as attacks. Sal 
try to avoid establishing hard positions and express curse, 
needs and desires and the outcomes that we wish to Se in 
| 5. We agree to listen respectfully and sincerely try to understand the ud 
| k 
| 
| 


needs and interests. 
6. We recognize that, even if we 


| our own perspective. > ; 
| 7, We will seek to avoid dwelling on things that did not work in the past, ang 


| instead focus on the future we want to create. 
8. We agree to make a conscious, sincere effort to refrain from unproductive 
| arguing, venting, and narration and agree to use Our time in mediation to work 
| toward what we perceive to be our most constructive agreement possible, 
| 9. We will speak up if something is not working for us in the mediation. 


10. We will request a break if helpful. 

11. While in mediation, we will refrain from furthering adversarial legal 
proceedings, except in the case of an emergency necessitating such action. 

12. We will point out if we feel the mediator is not impartial as to person and 
neutral as to result. 


do not agree with it, each of us is entitled tp 


op! 


J Melamed, "Sample Mediation Ground Rules" (7 August 2018), online: Mediate.com <h 
www.mediate.comvarticle/melamed7.cfm». 


a : E in ep of one of the ground rules that were set out at the Si 

ground rules ma » be reminded to abide by the rules. Repeated violation d 

in extreme sit y lead to a need for the mediator to recommend a private caucus oh 
ituations, the termination of the mediation session. 
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to work toward mëtten A SE of th tement ment 
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© an Openin, 
ediation: idb 9 statement 
ame” ce, It shou! 
aver ate a willingness s 
sua ion of being "trial ready" whil š 
geo he impression © " ile also being c. 
polance on comes with practice and experience. Keep Zomme seu 
mis ki the opening statement—the primary audience is the 5 ence in mind when 
pepa in statement using everyday language instead of oq ss Party. Prepare 
oft t persuade someone who does not understand the teria because it can 
ffi of the opening statement should be designed to is Ogy being used. 
er side without Coming across as aggressive or gedet the atten- 
tion 9 nicate a client's position as well as their underlying interests sie Yt should 
comm des statement will not include specific references to Case law MET Cases 
the yen either the representative or their client, this decision should b ile it can be 
py case pasis. The opening statement can be more persuasive srl ona 
ee ue because it comes across as more genuine and sincere. But, in dr gas by 
e p erceived as more aggressive and confrontational when the ice it 
: omes 
: m the client. 
directly fro Š i 
The opening statement can be prepared in advance and practised prior to the medi- 
owing representatives to have some input as to what should be stated and 
essage should be delivered. A nervous client may feel more comfortable 
if they are able to read from a prepared document, but the client should still make 
every effort to make eye contact and express sincerity while delivering the opening 
statement. Allowing the client to deliver the opening statement satisfies one aspect 
of active client participation that the mediator May require, And, it fulfills this require- 
trolled format, which may allow a representative to step in and take 


ment within a con’ orm 
amore active role when it is time to deal with any unexpected developments that arise 


as the mediation progresses (e.9., responding to difficult questions). 


E Case by 


ation, all 
now the m 


communication During Mediation 


parties involved in a dispute can find it difficult to communicate directly with the 
person who has “wronged them” in some way. Sometimes merely the sight of this 
person or their facial expression can interfere with the ability to discuss the matter 
calmly and rationally. For this reason, it is advisable to recommend that the client look 
directly at the mediator when speaking. This advice is especially helpful at the begin- 
ning of a mediation when the parties may be nervous or angry when delivering an 
opening statement. The mediator will be a receptive audience for the client by actively 
listening, acknowledging what has been said, and encouraging the client to continue 


speaking. Looking at the mediator is preferable to speaking directly to the opposing 
tive and supportive the opposition 


party because there is no guarantee how recep T f 
will be to what is being said. However, as the mediation progresses and ie 5 
potentially reduced, it may be appropriate for the parties to try to speak directly 
each other instead of speaking through the mediator. 
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a mediation session in which al s 
of the participants are together room working through t. 


atives are speaking, they sh 
the PE Zeg with some parlors on 

tative. There ts really no need for ng 
ator because they are not Persona, ts 
to filter the conversation in such ly AN 
directly with the opposing party is recommeng ane d NN 
ang to understand the content and who will We bwa hä 
° h what D being presented. Uma y 
wit a 
ntatives should develop a plan esit A 
prior t0 TE sponding to questions that arise during the m n "- 
analysis and response, there are times whenit Se tion e Zu 
o jump in tO respond to a question In an effort EM roy 
for the E gable for a representative tO interject by Simply Stating, Die? N 

cent RS Hp pehalf of my client. Wil s 
0 queston ve in mediation pays attention to what all the Participa oy 

A good uan the unspoken dynamics. It is essential to Watch ang MS hag 
and is Ai -— the opposing party and representative. For examp Die Ny 
body Ungu", the opposing party and their representative can reves! a MN 
glance betwee o evealed by their statements. Representatives should a à lot hs 
ut must remember that the opposing side will e Wane 
nt to be aware of their own non-verbal e doing N 
t showing a reaction or immediately r tells, ra. 


pter 4, Conflict Resolution Skills, has pon 
re datzi 


realtime 


Kl? 
` 


to a chent the importance of e 
options or settlement offers. Cha conifer Au 
an - -verbal cue: 

t and developing an aw: > 
about interpreting 


Mediators will consider a number of different factors in deciding Whether 
discussions should take place in joint session orin private Caucus. Joint Session r 
to a mediation session that occurs with all of the participants together in the : 

he issues. Whereas a private Caucus is a session at which y 
ly with each side in a private meeting space, be 


in the same room in OCI D — mediator meets separate 
work through the issues 


Private Caucus 

A private caucus can be a useful tool in furthering the mediation process, A Caucus 
may be suggested by the mediator or requested by a party and their legal repre. 
sentative. Typically, each side will have an opportunity to meet privately with the 


mediator. 
Having a private meeting between the mediator allows each side to explain ther 


perspective to the mediator—without interruption from the other side. Caucusing 
can also be used to reveal private information that a party may not necessarily fee 
comfortable revealing in joint session. This allows the mediator to gain valuable 
information and a deeper appreciation of the issues that may not have been pos 
sible when the parties were together. Caucusing can be useful to freely gener 
and discuss possible options without having these raw ideas being regarded š 

actual offers. 
S ieu ~ also decide to use caucusing to address power dynamics. À 
comfortable in a p dated or not willing to speak up during joint session may fed "°" 
a private caucus, A caucus can also provide an opportunity for apt 


ARO East e S. =< = 


es having the ability to their ex 
in their chest and feel more at ease 
the discussions with the other side, 
ntatives should be cautioned that it is essential to u, 
pepes? fidentiality during caucusing. Most mediators utili; Dier 
on ‘cussed in mediation is confidential ang Cann 
unless the mediator receives specific instructione R be shi 
her t rovides a good opportunity to be upfront with de 
caus ors opt to do the opposite where the mediator iç Mediator, However, 
of the discussions ne m they Were specifically askeq Gees 10 reveal 
al parts ve confidentiality reduces the likelihood that a mediator ey repeat it, This 
ing that they were not permitted to reveal, ^ unintentionally 
say 5° aë situations where a mediator Will decide that th 
her ed in private caucus and will shuttle back and f 
pe cond’ rvey information and offers. In such a scenario, there is no d 
order 10 tween the parties Leg, this can be useful for a highly contesting Communi. 
cation ^rties are not able to abide by the ground rules). This is one of OUS matter or 
if the Gg to the standard format of a joint-session mediation Many possible 


Press ings wi el AL to get 
5 Iech Q$ will t. ND a clie, It te 
Asa result, they ma etter abi 
t able 


E Ind a 
¿e an approact 


jared whereby 
with 
hare, This appr bie 


£ entire mediation Session 
orth between the Parties in 


variat 
Reality Testing 
i to do some degree of realit A 
the mediator tO s ity testing durin T MUR 
xpect m is a tactic that mediators may use to g Q the mediation. reality testing 
Reality testing x Dottie ied encourage settlement, Medi- a tactic used by the mediator i 
ators will ask questions about the likeli ood of success in Court, the ability to order to encourage ies 
enforce a judgment, and any risks OF concerns involved with not settling during à Settlement during mediation 
mediation. From the mediator's perspective, reality testing reinforces the notion "ather than going to court 


that the power is in the hands of the Parties at mediation and it acts as a reminder 
that decision-making is outside of their control if the conflict proceeds to court. By 
discussing the additional legal fees or the unpredictable nature of litigation, reality 
testing may encourage parties to settle when the resolution is still within their own 
control and financially viable. 

Reality testing is most common with evaluative mediation, but it is also used 
regularly in facilitative mediation. Much of the reality testing is conducted in private 
caucus so that the mediator can have direct and open communication with each party. 
Although it may prompt some questions and concerns from a client, representatives 
are advised to let the mediator do the reality testing. Ideally, representatives have 
already advised their clients about the strengths and weaknesses of their case, and 


reality testing should not catch clients by surprise. 


Generating Options 


The mediator will lead the participants through the option generation stage. Gener- 
ating options allows everyone to think outside of the box. The importance of being 
open to unique and creative settlement options cannot be stressed enough. The out- 
come of the majority of court proceedings are monetary in nature, but the outcome 
of mediated discussions can involve many different creative solutions. In mediation, 


e Sa? nthout 
there is the potential to address the underlying issues and resolve the matter wi 
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non-legal remedies form an importa; tw? 
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e ge possibilities are endless, but Could ind ge 
lude, ` 


Li 


an apology . : 
maintain an ongoing business or personal relati 


sommodating à disability in the workplace 
e KOT M 


„odating a cultural, religious, ethnic, or other requirement 
Cp sah ; 
° axe ning methods to resolve disputes in the future 


e SE I 
e were employee training programs with regard to sexual har. amen, 
ps Ty" 
gender and disability awareness, and so on 


e counseling 
e accommodating gender-related requirements 


e developing and instituting a sexual harassment policy 
e defraying the cost of a management course 
e acknowledging the damage, hurt, upset, and so on caused by the situation 
and its impact on the client and/or the client's family 
e cresting alternative methods for paying down debt or compensating an 
injured person 


Onishis 


Clients should be encouraged to be open to viable settlement options and te 
willing to suggest other options, but they should never feel pressured into settlement. 
Legal representatives can assist their clients in evaluating these options. Clients sho 
not react to any offers until they have had an opportunity to meet privately wà 
their representative. For example, a big smile and an enthusiastic nod from a prj 

wil certainly suggest to the other side that an offer is sufficient, but the client ho 


discuss the legal implications of the offer with their representative before showing 
signs that it meets their approval. 


9 Cable, L Dzgun & DP Emond, Mediation 


(roro: Advocacy: Effective Cli jon ir iation Proceed 
Emond Montgomery, 1968) at 17 tive Client Representation in Media 
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Dealing with Self-Represented Litigants 

Remember, a legal representative t | 

+he best interests of their own UD ey for | 

| the interests of the opposing party. Self-represented Protecting | 
known as “unrepresented parties") might not ree ha te | 

|. the case and may wrongfully assume that an opposing legal s | 

|. resentative will also look out for their interests. In order to pna | 

` potential misunderstanding, the nature of this relationshipshouid ` 

| be made clear to all parties at the mediation. For further tips on | 

| dealing with self-represented litigants, see the Practice Mana 

| ment Topics on the Law Society of Ontario website at chites:f 

| \so.ca/paralegals/practice-supports-and-resourcesttopics>, | 


LLL — 2 SENS EA 


It is important to note that although there are high rates of settlement, not all 
mediations settle. IÍ progress is not being made, behaviours are not being controlled, 
or both sides believe they have a strong BATNA, it may be best for the matter to be 
resolved through another means. A representative must be able to recognize when à 
mediation should be terminated and when to recommend a different alternative to 
their dient instead of continuing with unproductive mediated discussions. 


Mediation Advocacy 


The term "mediation advocacy" refers to the ability of legal professionals to present a 
dient's position and interests in a non-adversarial manner during a mediation session. 


Effective mediation advocacy occurs when the representatives help to resolve the ds- 


pute by arriving at a win-win solution. This involves creating and SES 
solutions to the dispute in order to achieve à fair resolution. Legal kiero den 
have strong mediation advocacy skills tend to achieve better outcomes tor 


and have greater overall client satisfaction. 
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basement apartment during private ds sUMMARY 

nities for he did not state this during joint sessi Us, vw P ER ; f 
ul sl Moment Cptiont: On) cH troduces important considerations for 
abd qii este lge ter I advocacy. It is essential that legal repre- 


hor parts of the . Creativ 


more flexibility in developing creative ER Die nis cation 


re-mediation preparation, Including 


ke a lea! 
ralegal to tal s x . 
= p € e NIMES Although Mary and Leo q, ^3 lo e es enga rating to appropriate timing for the medi- 
ses Commitmen yor willingness 10 have $600 to pay Angela upfront, they Stry d no, 5 ations re daten location, proper selection of the wi) 
e Express desire ando Not only $600 payment as a rent redu, Ctureq ons ` able Me tion of d t il increas 
Mary expressed à p mediation. N° the $6 Con ova Can, a 9 5 he necessary preparation of documentation, 
settle the dispute trot ponents but ft also months Tan am t take on an active role in mediation, it is 
ea mi e. Role of Legal Representatives: Legal repre, Lang EI ents to also be well-prepared and to feel 
reiterates the goa! nual interruptions were tives play an important role in mediation ^ emu. ` ef a 
o Interruptions Leos conti first reminding him they can interpret the law surrounding «eti Au wë le 
dealt with by the — by addressing the options and make recommendations Š le i 
} of the ground rules an hen the mediator met client Angela's paralegal's knowledge m eir ^ ç TER " | 
ayes lowed him to recognize that the i e 1 192 joint session, 200 
e in 
with Mary and Leo cus let the media- d rental deposit was a statutory re terest on | pr brie t to mediate, 194 Opening statement, 199 
o Private Caucus: The private nnt and it also ni not part of the offer. Bepresentan e tt | eme 
dore imbre out what was really vd an important role in drafting and is s: VIEW QUESTIONS 
d the mediator to d | I | 
eg to each side (e 9.. Angela — x settlement agreements. 9 | RE is the best time to schedule a mediation session? 
i > to hve in P A 
— — I NE Far ELS SS | de As soon as a statement of claim is filed. 
De A As soon as the representatives have all of the 
P necessary information and reports. 
aA month before the trial date. 
d Mediation is not within the paralegal scope of 
l practice. i | 
2, What should be considered when selecting a mediator? 


a. The mediator's training and experience. 
b. The mediator's approach to mediation. 
c. Fees and expenses charged by the mediator. 
d. There are many considerations, including 
training, experience, approach, and fees. 
3. Which approach would ineffective for a mediation 


advocate? 
a. Presenting the client's interests as well as the 


client's position. 
b. Using plain language. 
c. Using an adversarial approach. 
d. Intervening to protect a client. 


4, What should a paralegal do to prepare a client for 


mediation? 
a. Discuss what will be included in cross- 
examination. 


b. Discuss what will be included in the opening 


Statements. 


C. No preparation is necessary because clients 


never attend mediation. 


d. No preparation is necessary because it would 


interfere with the mediator's role. 
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Natives tak 
e es take on dis 
Sresses toward settle distinct roles as the matter pro- 


Toles, the ground r 


represe! 


5e the likelihoo 


generating and assess 


Mediator, the Parties, and their legal 
‘standing of 

and expectations for Eege 
d of successful discussions, Legal 
"sure that clients are informed of 
and understand the importance of 
Ing a variety of options. 


reality testing, 201 
statement of issues, 192 


5. When is the agreement to mediate drafted by the 
mediator? 


a. Prior to the mediation. 

b. After the mediation has concluded. 
C. During the mediation. 

d. When settlement is achieved. 


6. Who should deliver the opening statement? 


a. The legal representative. 
b. The client. 
C. It is decided on a case-by-case basis. 
d. There is no need for opening statements in 
mediation. 
7. What is a private caucus? 
a. The room in which a mediation session takes 
place. 
b. A part of the mediation process when the 
mediator meets with each party separately. 
c. A pre-mediation meeting between the 
mediator and the party who initiated the ch 
mediation. \ 
d. The term used to describe a mediation session | 
that does not result in a settlement. 
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small claims court 


this case? Why or why not? 
Scenario (continued) 
Danijela has indicated that money is tight and any 


EXERCISE 


1. Mediation Role Play Dog Attack (see Appendix A) 
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1. Would it be appropriate to recommend mediation in 


additional charges would have to go on her line of credit. 
She does not think she should have to pay anything extra 


lem. She is not h. 
TIONS to fix the prob! andy and 
DISCUSSION QUES following scenano any tools to do the work on her own, wn Meth, 
m > 6 lo tured not like the whole neighbourhood being ay Die 
* "ons — windows f iim company has a the rooms that have windows without sum leto w^ 
Cen Windows Ud because thatthe would like it resolved quickly. DU 
we beer? and Zeng the existing shutters The owner of Seeing Clearly Windows Ltd 
company woutd be walling H thin 10 hear about the amount of money zo 7 hot di 
on her new windows would be avaiable wi customer and would like to resolve the mat by the 
Danse had been told the VT ` weg not acy for DYE O possible. He admits that his salesperson "i as 
four to sa weeks, but he gus ert ` ^ o ide these extra services and wants the » (d agre t 
morehs. Fart, — um mezsured happy, but he does not want to lose money. "Tan, 
for example, one of the wr = of the shutters Was . Based on the information provid, : 
ta and ^ 2 led 
t indows SO f, 
so the shutters no longer Clearly W " ar, e, 
damaged as t was beng talled MUS x position of each party. "Plain y 
e additional $1. Ka 


3. Speculate on the interests of each party 

4. Assume that Danijela has expressed con 
that she has just started a new job and nl 
want to take a day off for a mediation tiles Not 
absolutely necessary to do so. How should "s itis 
representative respond to her concern? Er legaj 

5. What forms of objective criteria should 

prior to this mediation? 

6. Danijela is very nervous about attending mediati 
and does not want to speak much during the ion 
mediation. Knowing that most mediators require 
active client participation, how can her re 
make Danijela feel better about the medi 


be obtained 


Presentative 
lation? 


Ministry of the Attorney General of Ontario. “Public 
Information Notice—Ontario Mandatory Mediation 
Program," online: «https://www.ontario.ca/page/ 
mandatory-mediation-civil-cases - section-0» 

Noble, C, L Dizgun & DP Emond. Mediation Advocacy: 
Effective Client Representation in Mediation 
Proceedings (Toronto: Emond Montgomery, 1998). 

Rules of Civil Procedure, RRO 1990, Reg 194. 


Rules of the Small Claims Court, O Reg 258/98. 
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Role play: Dog Attack Mediation 


dix 
pore dvocacy Role Play 
(^... s, Mediation AS e 9: What did you leam fr \ 
P Geng One or two mediators; two parties; two — Youin your future Sie Mediation that will help \ | 
á a 95 à pai 
| ie Leeft? SÉ Attack Dispute as 
VI of Difficulty: Advanced Lick al Shared with All Rol | 
evel ; j veral weeks = \ 
W set aside Mosi uo OP edid ded allegedly attacked and Pei Canon | 
ime: inutes es [ m 
Ti gi cludin 20 eet with their clients prior Get | uem Za Weighs Gs e de | 
ke Ser? i- old and wei nde, Fritz is 9 month: 
senta! iation, an i eighs 7 pounds, Nei : 
o ° e minutes for the medi id 10 minutes for when the incident took — ee 
en 40 ness and there were no wit- 
Ger et? Ke attack. Both owners odd 
: atton grab Fritz wi 
| : k o 3 itz with 
Objective dents to practise their mediation advocacy "M in the air. Fritz was taken to an mue ee i 
: Alo ge d representative. examination and treatment, Patton did SES ves 
Zu students gain mediation experience. serous njuties, tente 
e He 


preciate the challenges that can arise when parties incident, 
pprect? Itatives attend mediation Both parties have à 
i legal represen retained paralegals to act as th 
and the g: legal representatives. 3 S 
ration š 2 ix G. 
W^ ide the students into groups of five or six (if there. 
D 


are six in a group, two students should co-mediate). 
e Assign a role to each student. 
Ask students to read their roles. 
The parties should complete the ADR Worksheet for 
Mediation (Party). 
The paralegals should complete the ADR Worksheet 
for Mediation (Paralegals). 
The mediator should complete the ADR Worksheet 
for Mediation (Mediator). 


The matter is Proceeding to mediation in an effort to. 
Tesolve it without going to small claims court. 
Role for the Mediator \ 
Last week you contacted each of the paralegals sep- | 
arately to discuss the mediation process and the fact 
that you encourage active client participation. During 
the conversations, each party explained what had taken 


place. Just as the saying goes, there are two sides to 
every story. 


The paralegal representing Patton's owner (Murray! 
Marie) has indicated that the dogs were just playing, 
Debriefing with Students and that if Patton wanted to harm the other dog he 
1. Mediators, what was it like to be a mediator for this easily could have done so. The paralegal said that the 

dispute? 

2. Mediators, did you find it difficult to maintain control 
of the process during the mediation? 

3. Legal representatives, was it difficult to divide the 
participation with your client? f 

4. Parties, has it helpful to have your representative 
With you at mediation? 

5. What was it like to work with a mediator? 

6. What was the resolution? " 

7. Why was this a good matter to go to mediation 
instead of court? 

8. How successful do you think this matter would have what you have been able to gather, both client 
been if the parties tried to negotiate on their own ye overs and live in the same neighbourhood. | 

ithout the assistance of a mediator? are 009 


uU UU ME ETT up. 


Client is upset over how the other dog owner harmed 
Patton, as there was no need to attack him in that way. 
Murray/Marie's paralegal thinks the vet bill is greatly 
inflated, and that the emergency service was completely 
ecessary. 
hc iod representing Fritzs owner (LintvLynn) 
says that the other dog was trying kill her little Fritz hd 
paralegal says that the dient had no choice but to atta 
the other dog in order to save Fritz. MEM was s 
worried about her pet and felt that pie peni 
i iate medical attention S 
p» vui to be responsible for paying the vet bil 
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do not believe the other dog Needed to 


vet bill it Get alone an expensive emergency clinic. H 9 toa W 
ha e ; 
dition to II ensure Ke p Besure that these eri not Pre-existing sch EN | 
= Mito establish how ce again bus al t dog? You are not an animal Person à MUS e 
| a like this does not tate ae going 10 2" derstand all the fuss, or why anyone , YOu dg A 
e that this can be resol that kind of money on a dog. However Otd | 
S ei Sg ae to do what is best for your client, "TOU ate UN 
d Jal i | 
EZ x Murray M old If necessary, you think that you Could Ng 


Role for the vp Y a friend well-tra/ aggressive to defend this claim in small claims Court, and MN | 
owne! never been S were gar- would consider countersuing for Pattons Wou sl 

month. Yo nrun- would prefer to resolve it at mediation, thou urieg 
noti you propery. ognize that there are no real witnesses 


the back of Fomethingon that it may be hard to prove either dog 


n PPY. Fritz; 
was barking pois few minutes, Patton ies di 9 months old and is a very gentle, Geo: Tita i ony | 
of the fence. ues area of the fence that hai i month, your son accidently let Fritz slip o dog al 
are ent wind storm. At that point, you call door. You did not realize that Fritz was oe bag. 
prn him but ran to the end of your property tO <2" heard a lot of barking coming from a house a You 
ou went to i i Wn the | 
him back all dog on the other side street. ove elit ee YOU sawa ki 
ft turned out there —Ó—À prise to you, because i pei ads Se Së D. amped around ñi wŠ 
of the fence. This came as a ose and he does not dog was at least te s the size of your Puppy a e | 
you know the owner of that 5 ge of the fence could have easily killed Fritz. You ran as quickly e nd | 
to the €09 itz's li f you 
have pets. When you = 2 small dog and a person could to save Fritz's life, but you had to hit and ki 
you saw Patton playing wi T i SOOO the other dog several times before he would CR | 
| screaming while kicking and hitting eg Zi and Puppy. At this point you saw the other dogs d d 
you whistled and called Patton, he stoppe playing peeking over a fence and calling for the big do; ner 
came back to your yard. You immediately took Fritz to an emergency vet diri. | 


Patton was limping for a few days after the incident— 
probably from the angry pet owner who hit and kicked 
poor, playful Patton. You were surprised when you were 
served with a Plaintiff's Claim documenting the injuries 

to the other dog. You have retained a paralegal who has 
suggested community mediation to try to resolve this 
matter without going to court. 


to have her examined. There were visible Scratches, as 
well as bruising. The vet was extra cautious and con- 
ducted an ultrasound to see if Fritz had any internal 
injuries. The ultrasound was clear, so the vet recom- 
mended IV antibiotics and a special cream to ensure that | 
no infection developed. The emergency clinic charged | 
$1,275 for the examination, ultrasound, antibiotics, 
Role for the Paralegal Representing Patton's Owner and cream. You knew that the emergency clinic would 
You are a newly licensed paralegal who believes that charge far more than your regular vet, but you felt this 
ADR is the best way to resolve disputes. In fact, you are was a crisis. Besides, Fritz is worth every penny. Unfor | 
a EST oer one day, so you are tunately, you do not have money to pay the vet and 
dun a Gë P Ca? js have decided to try to recover the vet expenses from 
debe of pore Dengue d es Ma the other dog owner in small claims court. You have 
ew retained a paralegal who served a Plaintiff's Claim on 


scratches from a couple of dogs playing together. You the dog owner. 
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aralegal has recommended that you consent 
your Se arty's suggestion to try community media. o 
you can resolve this matter without going case you have 


ig oU 
to ge see if 


f e paralegal Representing Fritz’s Owner 
kb | for almost 20 t 
pole ^. peen a paralegal years, and yoy €09, but 

< i i ` Qut you 
you neve’ fathered in by the Law Society of Ontario to Should that iag Prepared to explain 
were 4 Licence. You have established a name Ss le come j 
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ADR Worksheet for Mediation 
Dog Attack Dispute: Paralegal 


client's position ~ What is my client seeking? 
y 


~ Why is my client seeki 
Les Interests ing what the à 
oP their wants, needs, concerns, hopes and fears). are seeking? What they really care 


opposing party's Position ~ What do | think they are seeking? 
p! ? 


i E E LLL n 


opposi ng Party's Interests ~ Why are they seeking what th 


e i £ 
are about (i.e, their wants, concerns, hopes and fears), Y are seeking? What | think they really 
Ci 


options ~ Possible agreements that we might reach. 


1. 
2. 
3. 
4. 
5. 


Objective Criteria/Legitimacy/Proof - External standards or precedents that will help us to assess 
any options (e.9., market value, precedents, scientific judgment, professional Standards, costs, what 
a court might decide, moral standards, expert opinions, equal treatment, or tradition). Be specific to 
the scenario. 

1. 


2; 


BATNA (Walk Away Alternative) ~ What will | recommend to my dient if we walk away without 
agreement? What is our back up plan? What is our next step? 
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pce of Mediation 
id will mediation be an appropriate way to deal with this dispute? 


Obstacle to Settlement 
e Will be the greatest obstacle to achieving a win-win settlement? 


Source: Adapted f 


| about fe, ther wants, Concerns, * 
| What are — ln — — — By merest? 
| =s Sequence 
ser will | ask to speak first? Why? 
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Learning Outcomes 


After reading this Chapter, you will be able to: 


d * Define arbitrati 
The eM ff Neutrality........ 225 on and its various forms. 
ortance o E * Distinguish arbitration from other 
The ImP iate Issues for Arbitration .......2 dispute resolution, approaches to 
ri j 
PE nd Consequences of ; * Determine whether arbitration is à desirable method 
nefits a onl ^ EE E for a given dispute, 
AS Ee: das EEN * Assess how a party is best represented in an arbitration 
chapter Summary -<:i ke I d hearing. 
Key Terms 0n SEN Tn 3 > E the benefits and consequences of 
Questions . - OTe ae nana arbitration. 
Review š 


* Apply the concepts from this chapter to a Tecurring 
conflict case scenario. 
exercise -rni Keier"? 
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What Is Arbi 


son is à form i : 
seti curs before an arbitrator, someone who is not a judge patt 
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xax someone who isnot nonpartisan tne dispute. The arbitrator's decision or arbitration aw," 


e selected thi E Naty, 
—— ES — — lexty of the dispute, parties are often represented by legal representa 


makes a final and binding ue court-like, yet it is not litigation. Despite having similar elements that resemble 4 
decion in the dispute isin! court proceeding, there are also many differences. The chart below lits 
arbitration award some of the more 

| à deasion or determination 


obvious differences between litigation and arbitration, 


on the merits made by an 
arbitrator at an arbitration 
tribunal (also referred 
to as arbitral award) 


re 
2 


Limited Appeal or Judicial Review 


Distinguishing Arbitration from Other Forms of 
Dispute Resolution 


As we said in Chapter 5, What | 
party in the resolution of conflict 
of a neutral ou 


5 Negotiation?, negotiation does not involve 2 third 
; the parties reach settlement without the assistante 


tsider. à i 
In contrast, arbitration and mediation involve a neutral third 
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es Arrive at Arbitration 


in an understanding that ADR empowers disputants, 
gain on burdened by the often-oppressive nature of cou 
ntain their authority and independence by 


parti 
you will note that 
rt rules and proced- 


i engaging in 
cess that allows each side to understand the other's Ee e 


ta compromise or a collaborative outcome. In a mediation, disputans use 
to negotiation to achieve settlement, with the notable distinction ot 
he facilitation of a third party. 
«who continue in their quest to avoid formal litigation find that arbitration is 
parties of one or both of these two methods; neither negotiation nor mediation 
uccessful. Accordingly, after the disputants have exhausted options that 
has been 5| rwise create a decision to settle, they may resort to, or be required to begin, 
would othe adjudicative process. They can either arrive there by being compelled by 
this private in the absence of a statute, consent to the process through an arbitration 
statute, e For example, parties who are in a relationship arising from a main contract 
pace arbitration by inserting a clause within that initial contract. These meth- 
can 


ods of achieving arbitration are depicted in Figure 9.1. 


u 
ss similar 


By Statute 


In some areas of law, arbitration (or other forms of adjudication) is mandated by 


bitration can be referred to as compulsory arbitration. compulsory arbitratic 


islation. This form of ar at 
ko as a form of public policy or governance, legislatures have acknowledged what pai ici ka 
heir own—courts are slow and expensive. Judges, D 


i ies often conclude on t 
Ka SE nature often generalists, can lack the expertise needed to ad atan 
artful decision in a specific area. Judges also are constrained by the common aA M 
by statute in being able to achieve creative solutions. In such cases, Kee * 
enacted statutes that mandate that the parties bypass litigation and ia 
their case before an adjudicator who is given jurisdiction under that em ha 
Often this mandate is characterized as the realm of EE SS : ee 
under Ontario Human Rights Code,' parties must make their pi Š E 
Rights Tribunal if they fail to arrive at agreement through icum i sitos qs 
mediation process. The tribunal itself does not consist of a panel of a f 
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function can be seen to be similar. More closely resembling arbitration is the adjudi- 

cation process found in the statute regulating federal workers, the Canada Labour 

Code.’ Under this federal statute, when a dispute arises stemming from the termina- 

tion of a federally regulated employee, the complainant can opt for a hearing before 

an adjudicator under the Code. Ontario's Residential Tenancies Act, 2006? is another 
piece of legislation that favours its own adjudicative process over that of the courts, 
Perhaps the classic example of arbitration—and arguably its genesis as a respected 

and stable option for conflict resolution—is in the realm of labour relations where 
unionized workplaces rely on this form of adjudication to resolve conflicts and main- 
tain stable workplaces and longstanding relationships. Ontario's Labour Relations Act, 
1985* is perhaps the most established enshrinement of arbitration as law; it has been 
in effect in its original form since 1948. Management and unions have coexisted under 
GE understanding that they avoid the courts and use arbitration 
es Geet, ei Y are unable to settle on their own. Ontario Ministry of 
Tation Process by maintaining a roster of arbitrators and pro- 
expediting arbitration under certain circumstances. 


viding a Statutory mechanism for 
Man i i 
agement and unions adhere to this form of dispute resolution, and they turn to 
cilitation whe 
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sep? scott v W method that signifies an agreement to avoid litigation and instead ` a clause in an agreement that 
SI ml "fact, it can be quite common for parties to use this method to — isindudedina Contract that 
i69 bitration- and clauses such as these are used with increasin 


o [XEM i 9 frequency. is intended to avoid litigation 
oft vent gert can be referred to as consensual arbitration. These arbitra- — by proceeding to arbitration 
circ of arb! 


mis form ducted under the supervision of an arbitral institution (such as the (amed after a decision in 
can be CO" Canada, discussed below) and can be completely independent of ñ 1856 British case) 
5 institute of erning body (in such circumstances, they are referred to as ad hoc consensual arbitration 
statute Of gov even with the intention of avoiding the court's adjudication, there a form of arbitration that 
ny tions). Yet, ht relating to these private proceedings. Legislation, entitled the — Is arrived at by consent 
e etd xists in most jurisdictions to provide this oversight and governance, “Ë the parties as a means 
"t Assen Act will be discussed below. [| ies an os 
The nature of ad hoc arbitration as opposed to litigation, the parties will have hoc arbitration) 
To arrive at an lause in their agreement or contract at the inception of their rela- "om 
ideally created à EEN for such an agreement are endless: commercial agreement, 3d hoc arbitration 
tionship- The poss! ent, lease agreement, agreement of purchase and sale, inter- form asi e 
artnership wie MAR and more. Essentially, this approach is affected by a clear FIR NEC ier b 
national licensing s legal contractual terms, agreed to by the parties, that disputes Cie gr and that 
statement storie” are argued before an arbitrator and that the arbitrator's decision i, completely independent 
es depuis final and binding (earlier referred to as a Scott v Avery clause). An ` of any statute or governing 
is deem 


tion clause in a contract can take many forms. The following example of a ` party (also referred to as 
arbitratio 


late for an arbitration clause is provided by the ADR Institute of Canada: consensual arbitration) 
Lal i Arbitration Act 
All disputes arising out of or in connection with this agreement, orin ies S * beet aborto 
i i iated with or derived from this agreement, will be finally ais defi 
any legal relationship associ ° 


resolved by arbitration under the Arbitration Rules of the ADR Institute of Sech d ee ema 
Inc. [or the Simplified Arbitration Rules of the ADR Institute of Canada, Inc] ° induding how they ate 
of Arbitration will be [specify]. The language of the arbitration will be {specify}. composed, the scope of the 


i jsion-making 
ing for arbitrators decision mal 
As shown in the preceding template clause, a contractual reference to opting sine 


first is to make a dth 
arbitration as opposed to litigation has several components. pre uesionistoan "* Se wg 3 
dear statement that the path for any disputes under the xe Ze second is to See 
arbitrator and that the decision of that arbitrator is final and E rat jurisdicional appeal 
determine aspects of the arbitration process: where it isto S den of the process 
Ws are to govern that procedure, who will bear the [giae who (the individual or 
(usually itis shared equally between the parties), and poten 
the Organization) is to hear that arbitration. 


Ser reg 
5 

Scott v Avery, [1834.60] All ER Rep 1, 5 HL Cas 811. 
Š 1991, $0 1991,¢17. 
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ADRIC Arbitration Rules,” online: ADR institute of Canada AE ` e ADRITRATION? 
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itration, OF 3 + 
the format of the s en, to anticipate the possible need for arbitration anda 


t at the inception of the relationship and the contractual agreement Fee on 
its forma . 


KEY CASE REGARDING ARBITRATION AGREEMENT. 


L3 ications Inc v Wellman* ; € | 
;atiff. Avraham Wellman, commenced a Class action law suit in On 

kh Communications, a well-known Internet and phone provider i 
Canada. The plaintiffs were alleging that in calculating cell phone usage for billing 
purposes, the phone company rounded up any incomplete minute of talk time to 
the next minute (a call lasting three minutes and one second would count 85 four 
minutes, for example). Approximately 2 million TELUS subscribers, including both 
consumer and business customers, were potentially affected by this method of bill. 
ing. The main issue to be considered by the Supreme Court of Canada involved the 
service contract entered into by TELUS and each of its customers that contained 
an arbitration clause requiring that any contractual disputes be resolved by binding 
arbitration. TELUS conceded that the Ontario Consumer Protection Act, 2002? inval- 
idated the arbitration agreement for consumers. However, the court found that the 
600,000 business customers did not qualify as consumers and therefore were bound 
by the arbitration agreement that they entered into through their service contract. 


Who Can Act as a Representative in Arbitration? 


The question of who can represent clients at an arbitration is a somewhat murky area 
mu on the nature of the dispute, whether it is governed by a specific stat- 
and Ger di f a governing body for legal representatives, including lawyers 
selves in an arbi nd courtroom, Parties have the ability and right to defend them- 

tration without a legal representative. This does, in fact, occur with 


likely the same fre i 
uency that it does in the co i Weed 
j n unioniz 
workplaces, Management and/or the uni ey Ge) 


Some licenced by a provincial law 
ield. But as the area of law intensifies j 
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on may employ representatives who are not 
Society but who have some expertise in " 
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e speci? estion emerges: Are paral egals in Ontario eligible t S role, 
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iof E Ontario (FSCO), (although it has now eee e Ri have 

alegals were to e employed by a union or a t gency and 

a ma A could appear iie e boss in a labour dispute. But wh Of manage. 
ment * S ual arbitrations? me ue Den of Ontario (iso) appears at of ad hoc 

e conse” otentially allowing paralegals to appear before arbitrator a 5 leave that 
ol en, alegals set out in the by-laws of the Law Soc, "de e : 2 Scope of 
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appear before tribunals, which includes arbitral tribunals * iti 
dp hing in the Arbitration Act that places a monetary limit on ; addition, 
is nein arbitration hearings. For example, there is no ioni. E 


Je nts Tribunal of Ontario where paralegals can, ang do, repr aY limit at the 
^ zd 


SC esent clients. 
"T Arbitration Proceedings Regulated? 
H arbitrators are not regulated in the way that judges are in our courts, it is 
eto tum to methods that Can govern an arbitrator's behaviour. After al if 
instructi se of selecting arbitration over a public trial is to seek an effective process 
the im must be confident that justice is achieved with fairness and impartiality 
the poem are not representing a public body and are not, at least in most circum 
ol endorsed or certified by a public governing body (with the exception of arbi- 
stanci S decis d by the Ontario Ministry of Labour). However, there are Organizations in 
Lam that govern individuals in the field of ADR and arbitrators in particular. The most 
ee lent one is the ADR Institute of Canada, which provides training and furnishes its 
fe rship with guidelines and rules that govern those members (see «http://adric ai 
abrules/>). The table of contents for these rules is included as Appendix A to this chapter. 


S the right 


conduct and adds specificity beyond the terms of any relevant Arbitration Act. 


Becoming an Arbitrator 


às long as both parties have the confidence and trust to select an in 


and trust, the arbitrator likely has developed a reputation as à 
in question; for example, an arbitrator adjudicating a dispute ab 
shipping agreement would likely have knowledge about shipping an 
have knowledge about the enforcement of contractual agreements 

Because most commercial disputes revolve around the applicatio 
mbitrators are lawyers. Beyond gaining the trust an 
unaq — š Matters,” Law Times 

EE 


n 
NO 1990, c L8, ç 62(0.1), By-law 4. 


The ADR Institute suggests that the insertion of an arbitration clause (similar to its 
template language mentioned above) mandates the rules that govern an arbitrator's 


Many people are surprised to learn that there are no universally prescribed rules hr 
becoming an arbitrator. This is probably due to the private nature of most arbitrations, 
dividual, that 
person is seen to be an arbitrator, However, for the parties to acquire that confidence 
n expert in the field 
out an international 
d would also likely 


n of the law, most 
d confidence of the parties as an 


News (15 June 2015), online: 


ation-matters261762>. 


Scanned with CamScanner 


ust also be seen to be neutral a 
La eel confident ie ier arbitra Š 
II n itrators are often elevateq See sc 

wi ig reason. a fair-minded. Accordingly, mot we P $. A 
prevalence of seasoned experts y bites KN 
nized source of arbitrators is an or, d iuge MN 
mbers.com»). ` Dën Dy 
itations OF credential requirements t ki 
o limi can call themselves an arbitrator. 
mg many arbitrators selling their services ` a 

na dual to be busy enough to earn a livin, i 
an indivi be seen not only as expert and trustwo n 
e. Arbitrators develop that reputation p Y but, X 
decisions. Repeat customers want s 
ons and does not favour one point 


Inde, 


o e Si Sense va, 
deas! M Of view. t 

kes balanced setis decision will be reluctant to choose t "e o he 

e arbitrators respond to this pressure by actually ee 


r from both parties. Others hope that a Principleg À ting the, 
Sob them a reputation as being fair and just. Pra 
wil 


‘rations, there are instances where the arh; 
hoc arbitrations, tf Gelee 
ege E by a governing body. The Ontario Ministry of Pe 
be certified a islatively expedited issues diat arse dm unienized Wor Dace. a Ne 
that role for Za process to be an approved arbitrator. "ite 
is a rigorous 


itration Act and the Role of the Courts 


understanding that parties see value in ADR Solutions to 
hods of settling E . the confines of the 
. However, in arbitration, there may still be a role for the court to 
di in Ontario's Arbitration Act, 1991. Essentially the purpose d e 
Act is twofold. First, it provides structure and fairness to any arbitral proceedings that 
stray from the basic principles of administrative law. Second, it provides clarity to the 
court system in that arbitrations are an enshrined and legitimate method for Tesolving 
disputes in a manner that ensures that the judiciary will not unnecessarily interfere 
with the proceedings. More specifically, the Act informs the parties about the natue 
of such consensual adjudications including how they are composed, the scope of the 
arbitrator's decision-making powers, how decisions are enforced, and the threshold 
upon which to appeal these decisions. The box below, "Features of Ontario's Arbitra- 
tion Act," reviews some of the highlights of the law. Key excerpts from the Act canbe 
found in Appendix C of this Chapter. 
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FEATURES OF ONTARIO'S ARBITRATION ACT 


Definition: An arbitration agreement is defined as an agreement by which two? 


more persons agree to submit to arbitrati à 3 arise 
o arb n or may a | 
between them Itration a dispute that has arise | 
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yy i. ott v Avery | c P "ty and fairness, exten ep the tte a or 
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: "TL arbitre agreement may be an independent » tof award, 
n 
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jon: An arbitration agreement maybe 
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C ven 
to assist the conducting of arbitrations, 
2. to ensure that arbitrations are conducted e am. 
agreements, 
to prevent unequal or unfair treatment of 
agreements, and 


Oked [ 
Only in Accordance With thy 
e 


n Role: No court shall intervene in matters o 


o 
ing purposes, in accordance with the Act- verned by the Act, except fo 
ty d 


tdance with arbitration 
Parties to arbitration 


to enforce awards. 


jurisdiction: The arbitral tribunal may determine any Question of law that an 
during the arbitration; the court may do so On the application of the arbitra bung 
ron a party application if the other parties or the arbitral tribunal Consents, unal, 


Composition: If the arbitration agreement does not specify the Number of arbity 
tors who are to form the arbitral tribunal, it shall be Composed of one duod 
Impartiality: An arbitrator shall be independent of the parties and shall act 
impartially. 

Jurisdiction: An arbitral tribunal may rule on its own jurisdiction to conduct the 


arbitration and may in that connection rule on objections with Tespect to the exist- 
ence or validity of the arbitration agreement. 


Equity: In an arbitration, the parties shall be treated equally and fairly. 


Arguments: Each party shall be given an opportunity to present a case and to 
respond to the other parties’ cases. 


Proceedings: The arbitral tribunal shall determine the time, date, and place of arbi- 
tration, taking into consideration the parties’ convenience and the other circum- 
stances of the case. 


Enforcement: The court may enforce the direction of an arbitral tribunal as if it 


were a similar direction made by the court in an action. 
is of docu- 


Evidence: The arbitral tribunal may conduct the arbitration on the basi ` 
ments or may hold hearings for the presentation of evidence and for oral argum 
however, the tribunal shall hold a hearing if a party requests it. 
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Advocacy for Arbitration. 


Before the Hearing 
n arbitration hearing, you must contemplate issues of process 

s eos eim as arbitrator and the timing and location of the Get 
issues of factual and legal substance (such as assembling the evidence, both documen. 
tary and oral; contemplating the main issues that will form the basis of the argument; 
and preparing witnesses), and issues of relationship (keeping the lines of communication 
open with the adversary in the event that the issue can still be settled amicably ahead of 
the hearing). Depending on the needs of the arbitrator, there may be preliminary matters 
to attend to, such as filing documents (for example, a briefing document). There may 
also be preliminary objections to consider, such as the jurisdiction. In some cases, the 
parties may be able to jointly agree to a statement of facts that are not in dispute and in 

so doing can greatly decrease the amount of time the hearing requires. 


At the Hearing 


z mentioned above, the pattern of an arbitration closely mirrors that of litigation. 
ach starts with opening statements from the parties, proceeds to matters of evidence, 
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of the to enforce the award (addressed in the Arbitration Act) 
courts ` 


9 Party can turn to the 


he Importance of Neutrality 


€— of an arbitration proceeding hinges on the 
The 5 arbitrator to make a decision that is seen to be w 
d bein perceived and actual neutrality. The Arbitrati 
e duty of an arbitrator to be independent of the parties and to act impartially. Not 
onlyis this an essential feature because itis mandated by statute, but also itis a matter 
o practicality because an arbitrator is unlikely to be selected by Parties that do not 

erceive this impartiality. The Act also stipulates that arbitrators have an obligation to 
promptly disclose any circumstance both before and during a proceeding that would 
give rise to an apprehension of bias. 


Parties’ faith in the abili 

j LV 
holly objective based on is 
on Act expressly states that it 


An Arbitrator's Ethical Obligations 


As we noted earlier, in many instances, arbitrators go wholly unregulated given the 
private nature of their business. Parties who select these individuals entrust their 
disputes to them and expect that they are acting fairly and objectively. But unless 
arbitrators are governed by an association, governing body, or employer that oversees 
their behaviour, they are on their individual honour to act in the best interests of 
the disputants. Because many arbitrators are legal counsel, they also have an ethical 
obligation under the provincial law society in which they are a member. An association 
such as the nationally recognized ADR Institute of Canada requires its memberstip v 
follow its prescribed " Code of Ethics" (reproduced in Appendix B to this chapter) This 
code ensures that the arbitrator acts with integrity, is qualified in the subject matter, 
and discloses any conflict of interest in the dispute, among other things 
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is restricted tO imposing 2' on. High-Low or Bracketed Arbitration . ha 
advance limits set by the parties. For oa the 
t is lower than the low limit set by the cee 
Id be bound only by the lower limit. Non-Binding Arbitration might be 
who want to retain their right to go to court while also provi di 
nt of the case. Arbitration still preserves the confidentiality n 
more likely than litigation to assist the parties in maintain 
rbitration also is an attractive option when the saine: 
iction may complicate resolving a dispute—for example 
international agreements add a level of complexity in terms of what laws of Which 
nation apply. A properly framed arbitration agreement can simplify these issues by 
establishing the rules by which the two parties will abide. 

However, there may be instances where litigation is seen to be preferable to arbitra- 
tion. Perhaps the nature of the dispute is better aired in the public. One of the parties 
may want to have a precedent setting case by the courts to hold the opposing party 
publicly accountable. Or perhaps prohibitive costs that are associated with litigation 
are the deterrent the parties need in order to encourage them to settle their dispute 
through negotiation or mediation. Or perhaps the formality of the courts is more 

trusted by parties who do not have a long-standing and integrated relationship. 


the m 
arbitrator tO render an 2! 


if the parties decide on an award tha 


| Assessing Whether Arbitration Is Right for the Client 
2 Has the client already tried negotiation and/or media- 
tion but has been unsuccessful in attaining settlement? 


* be client looking for a process over which they have 
more control? 


PRACTICE 
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s and Consequences of Arbitration 


: e preferences of the disputans, the ; 
pepe: n eg litigation, especially in the area of aha nels to select- 
i arbitration can be scheduled much sooner than a trial. Diaa \n most 
caseo case. The timing of the arbitration may depend on the ever, that is not 
rticularly when selecting one based on thei availability of the 
arbitrator pa Soie ais W area of specialization and 
ice, The cost of the arbitration, which includes the hearing room and arti 
oP ae d by the two parties, unlike litigation where cost of the courtroom iren 
rd court staff are paid for by the taxpayer. Arbitrators may charge an hourly E d 
anywhere between $250 to $1,000 per hour and the use of the hearing room for a 
half day or day may range from $1,000 to $2,000 per day. There are several options 
available to parties for a variety of fees, including expedited hearings, written hearings 
with or without reasons, and non-binding arbitrations. However, arbitration can be 
inferior to settling a dispute by Negotiation or mediation for these same reasons; 
arbitration is more costly and time-consuming. Arbitration is slightly more flexible in 
terms of process in comparison to litigation, but much less flexible than mediation (and 
significantly less flexible than negotiation). The value of selecting an expert adjudicator 
over an appointed judge in a court cannot be overstated when the circumstances 
of a dispute are complex and specific. And the value of privacy in matters between 
disputants in a competitive environment or where publicity could be harmful is a big 
draw to arbitration over litigation. Figure 9.2 presents a comparison of the benefits 


and drawbacks of arbitration versus negotiation and/or mediation and litigation. 


KEY CASE REGARDING THE COSTS OF ARBITRATION 
Uber Technologies Inc v Heller? 


David Heller was a driver for Uber Eats, a food delivery service 
tomers to order from restaurants for delivery. Heller brought a 
the right to be paid $14 per hour, overtime, and vacation pay as an employee U 
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prised even a year, before she could get a court date, e Scheduling the Arts ation matters, 
possibly not willing to wait that long. an Stee a sto The parties can have 
It encourages less communication between the parties she NE contacted her former paralegal and asked if they could ob cision much more Quickly than 
communication bet than arbitration. pee Ange s anything else that she could do. The paralegal did not Se 2 court verdict. Since Angela 
It encourages more - there bw hiring a private arbitrator and recommended ter to be m a ama months for the mat- 
than arbitration. sae he had used in the past because he has expe- efficient pru v arbitration presented a more 
— e wl : m e š 
— ne e in assessing damages. He also indicated thathe , Selecting an Arbitrator. s; wey 
Unlike in arbitration, parties have no control of riene d be willing to represent Angela at the arbitra- dential require Or. Since there are no cre- — 
confidentiality. woul bono—because he was considering expand- important ments to become an arbitrator itis — 
tion—PrO ice to include ADR servi d O research potential arbitrators, Ange. — 
à legal practice to ices and las paral 
ing his ar pe involved in an arbitration E was able to suggest an experienced 
3 i e i b ar h; 
W-E idm ha would like tO | then explained the pros and cons of io who he had worked within the E 
- - The paralega F S Le = * Preparation for Arbitration: Angela's paralegal 
3 Parties are less likely to cooperate in the future than in non, confirmed with his provincial law society ? T€ Us 
future than in : pitration, C k ‘ took the time to explain thi 
i likely to cooperate in the futur KE Y ar pl e pros and cons of 
Parties are more "I arbitration. ^ A ç that a paralegal would be permitted to provide repre- arbitration so that Angela could decide if it was 
itration. = - ; i 
arbi = 7 sentation, contacted Mary and Leo to see if they would ` de option that she wanted to pursue. 
be agreeable to arbitration, and booked the arbitrator 
for the upcoming week. 
Parties have less ability to access or discover evidence than 


in arbitration. 1 


It provides much less opportunity to maintain a future 
relationship than arbitration. 


It provides a better opportunity to maintain a future rela- 
tionship than arbitration. 


The result or resolution to the dispute is less likely to beas 
creative as in arbitration. 


The result or resolution to the dispute has the potential to 
be more creative than in arbitration. 


Source: Adapted from Norman Pickell, "Comparison of M 
20191125102743/http.//www.norman cton Ao 


: tration, and Court,” h : n b/ 
pickell.com/comadimedct. htm». urt,” online: «https;//web.archive.org/we 


Reprinted with permission. 
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KEY TERMS 


ad hoc arbitration, 219 
arbitration, 2 16 
Arbitration ACL 219 
arbitration award, 216 


REVIEW QUESTIONS 


dicator to make a 
parties want an expert adju 
E n lating to their dispute, which of 


ing decision re! 
cult methods should they select? 
a. Negotiation 
b. Mediation 
C. Arbitration 
d. Litigation. 

2. Which of the following statements best describes 
the benefits of arbitration as a method of dispute 
resolution? 

a. It allows the parties the freedom to arrive 
at their own resolution, it is cheaper than 
litigation, and it is confidential. 

b. It is cheaper than litigation, it is confidential, 
and it allows for a decision make with subject- 
matter expertise. 

c. Although it is more expensive than litigation, 
it allows for matters to be made public and 
provides the process with adjudicators that are 
more expert in the subject matter. 

d. It allows the parties to overrule the final and 
binding decision of the adjudicator if they are 
dissatisfied with the result. 


consensual 
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217 Last Best Offer Arbitration 226 
Non-Binding Arbitration 1226 
Scott v Avery clause, 219 


3. What is an arbitration that is mandated by Statute 
called? 


a. Ad hoc arbitration. 
b. Scott v Avery arbitration. 
c. Consensual arbitration. 
d. Compulsory arbitration. 
4. Which of the following best describes a Scott v Avery 
clause? 

a. A provision in an agreement indicating that 
the parties intend to circumvent litigation. 

b. A contractual indication that the parties 
prefer to seek the court's initial review before 
proceeding to arbitration. 

c. A provision in an agreement that indicates that 
arbitration has been mandated by statute. 

d. A provision in a court decision that indicates 
the decision of the arbitrator is deemed to be 
unjust. 

5. What are arbitration acts? 

a. They are laws created by a legislature 
indicating that arbitration procedures are legal 

only when pre-approved by the courts. 


statutes created in American 
p. T eY ations that have yet to be enacted by an 
ju ian provincial legislature, y 
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are laws created by a legislature 
c rating the main features of the 
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wg op arbitration award and how is it enforced? 
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exercise 


arbitration Role Play: Condominium Pet Dispute (see Appendix D) 
1. 
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CODE OF ETHIcs 


, code is applicable to all members of the ADR institute of Canad 
i A Member shall uphold and abide b 
^ regulations, and other professional 
A Member shall not carry on any activity or cong 
` unbecoming of a member of the ADR Institute 
3 A Member shall uphold the integrity ang fairness of Best 
1 A Member shall ensure that the parties involve 
E have an adequate understanding of the 
for services rendered. 
5. A Member shall satisfy him/herself that he/she i 
I a professional manner. 
6. A Member shall disclose any interest or relations 
I appearance of partiality or bias. 
7. A Member, in communicating with the parties, shall avoid im 
8. A Member shall conduct all proceedings fairly and diligently, 
9. A Member shall be faithful to the relationship of trust and c 
arbitrator or mediator. 
10. A Member shall conduct all proceedings related to the reso 
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(a) the application © 
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(b) the Intemational Commercal Arbitration 
apphes to the arbitration. 


Arbitrations conducted under statutes 
(3) This Act applies, with necessary modifications, to an 

arbitration conducted in accordance with another 
Act, unless that Act provides otherwise; however, In 
the event of conflict between this Act and the other 
Act or regulations made under the other Act, the 
other Act or the regulations prevail. 


Contracting out 
3. The parties to an arbitration agreement may agree, 
expressly or by implication, to vary or exclude any 
provision of this Act except the following: 
1. In the case of an arbitration agreement other 
than a family arbitration agreement, 
i. subsection 5(4) ("Scott v. Avery” clauses), 
ii. section 19 (equality and fairness), 
ii Section 39 (extension of time limits), 
iv. section 46 (setting aside award), 
v. section 48 (declaration of invalidity of 
arbitration), 
Vi. section 50 (enforcement of award). 
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| Arbitration agreements 
5(1) An arbitration a 
greement may be an ing, 
le 
| agreement or part of another can 
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Revocation " | 
An arbitration agreement may revoked | 
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En Ct la 


agree ! tween themi 6, No court shall Án matters governed 
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4. To enforce awards. 


Stay 

7(1) If a party to an arbitration agreement commences 
a proceeding in respect of a matter to be 
submitted to arbitration under the agreement, 
the court in which the proceeding is commenceq 
shall, on the motion of another party to the 
arbitration agreement, stay the proceeding. 


Exceptions 
(2) However, the court may refuse to stay the 
proceeding in any of the following cases: 
1. A party entered into the arbitration agreement 
while under a legal incapacity. 

2. The arbitration agreement is invalid. 

3. The subject-matter of the dispute is not capable 
of being the subject of arbitration under 
Ontario law. 

4. The motion was brought with undue delay. 

5. The matter is a proper one for default or 
summary judgment. 


Powers of court 


8(1) The court's powers with respect to the detention, 
preservation and inspection of property, interim 
injunctions and the appointment of receivers afe 
the same in arbitrations as in court actions. 
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11(1) An arbitrator shall be independent of the parties 


and shall act impartially. 


Hearings and Written proceedings 


ge The arbitral tribunal may conduct the arbitration 
on the basis of documents or may hold hearings for the 
Presentation of evidence and for oral argument; however, 


d objections re jurisdiction the tribunal shall hold a hearing if a Party requests it 


Rulings an 
Arbitral tribunal may rule on own jurisdiction 
om An arbitral tribunal may rule on its own jurisdic- Application of law and equity 
tion to conduct the arbitration and may in that connec- — 31. An arbitral tribunal shall decide a dispute in accor 
tion rule on objections with respect to the existence or dance with law, including equity, and may order specific 
validity of the arbitration agreement. performance, injunctions and other equitable remedies. 


Equality and fairness Appeals 


19(1) In an arbitration, the parties shall be treated ` Appeal on question of law 
equally and fairly. 


45(1) If the arbitration agreement does not deal with 
ldem appeals on questions of law, a party may appeal an 
award to the court on a question of law with leave, 
which the court shall grant only if it is satisfied that, 
(a) the importance to the parties of the matters at 
stake in the arbitration justifies an appeal, and 


(b) determination of the question of lw at 
nificantly affect the rights of the 


(2) Each party shall be given an opportunity to present a 
case and to respond to the other parties’ cases. 


Procedure 


20(1) The arbitral tribunal may determine the procedure 


to be followed in the arbitration, in accordance with 
this Act. 
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in June along with their much-loved Labrador 


ET 3 h the buildin "et 
— prato, ge jasper, even thoug an 9 has a ne rei 
ts; One or two f The condominium board has received many e Poly 
paripa from neighbours in the building about the plaine 
representa meen” approached the Benoits and asked them E They 
Level of Difficulty: o1 60 minutes 19 complete or sell their unit and move out of the condom the 
Time: Set side a mir arbitration Claudia has refused, and claims that her pe., Mum, | 
the preparation and cond agent did not disclose to her that the buildi Dia, ` 
x q further states th. 
: pet-policy. She at she suffer Pda 
bjectives rbitration zen Ñ en 
g P plop advocacy #kil in an E ping surement. — a severe anxiety disorder and the dog is very į 
° Draft preparation n A examination ques- to the couple as the dog is therapeutic for her a ! 
examination in chief and m Claudia's claim is that her anxiety disorder iç d 
tions, and closing seme puit are better ability. That has made the situation more complica "s. 
e Demonstrate how some than tition as Claudia believes she should be able to Gap ted, 
resolved through arbitration 3 based on her disability. The Human Rights Cog, e um 
n on the basi 
Preparation f five or six (if venti Buc sio! disability, Therefore 
o Divide the students into groups im students if Claudia's anxiety is found as a disability under the 


there are six students in à group, Code, and she relies on the dog for therapy, then it is 
should co-arbitrate) likely she would be able to keep Jasper regardless Of the 
e Assign a role to each student policy of the condominium. 

e Ask students to read their = — All the residents have signed a condominium agree. 
© The legal representatives Shou p" ment that includes a Scott v Avery clause stating that in 
"ADR Worksheet for Arbitration (Paralega -— the event of a dispute between any of the condominium 
e The arbitrators should ms - residents or the board, the parties agree to first attempt 
Worksheet for Arbitration (Arbitrator) mediation, and if a settlement is not reached, to attend 
Note: This assignment would be best prepared i^ srhitration and the decision will be final and binding on 

advance of the actual activity that day. For a quicker the parties. 
arbitration, students may complete only parts of the The parties attempted mediation; however, 15 min- 


arbitration utes after the mediation started, Claudia left the medi- 
Debriefing with Students ation as she felt she was having a panic attack. Charles 
1. Why ss this an appropriate matter to go to continued to attend on her behalf, however they were 
arbitration? unable to resolve the matter. Medical experts have been 

2. How would your opening statement have differed d consulted on two key issues: first, whether Claudia has a 
it had been prepared for a mediation? genuine disability as set out in the Human Rights Code; 

3. What did you learn from this arbitration that and second, whether the dog Jasper is a necessary ther 
will help you in your future practice as a legal apy for Claudia' disability. Both of these issues must be 


i Jose satisfied for Claudia to keep the dog. If not, either the 
: E de inns scenario will result in a win-win Benoits will have to remove Jasper from their unit or 
Jon? 
plain why or why not. move out of the condominium building. 


Condominii i 
zeien ud Both P. Seld Miis 
Gë aralegals and the — Role for the Condominium Board's Paralegal 


You are a paralegal who has been retained to rep 
resent the board of a condominium corporation in añ 
arbitration. You have met with your client and have 
hired some medical experts to provide evidence about 


The matter involves a resid 
ent, Claudia Benoit 
| her husband Charles, who recently moved into their SV 
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| 


iety at the arbitration hearing. In Prepara. 


anxiety 3° ing 
ei re arbitration, draft the following: n 
i ion Worksheet stata 

u | Preparation R ening w 

' porale9? statement for the condominium board 4. ean In chie Sere 

2 perna ion in chief questions for the board expe imation in Questo ns for Claudia 

ps mation in chief Ser for the medical 5. SEN Claud Sons for the media 

; : Nati 

n ert hired by the board for th i t e Condomini ns for the opposi 
| Ces xamination questions for the opposing pany, 6 Cros-examination ng party 
| 5 Called Questions for th 
d dia . . i H ‘ts 
| C ss-eamination questions for the medical experts 7, Closing See party Cal experts 
| 6 Cd by the opposing party w ei MN 
| a sing statement on behalf of the condominium e for the Arbitrators 
| 7, Clo! < OU are an experienc 

1 -" P epe | 

| m moa wha hs id i eond ominium disputes, tia who Specializes in 
| Re are a paralegal who has been retained torepresent arbitration between the Wil be presiding over € 

se ident clauda BELA arn board, Tesident and Condominium 
| aresident 


rom J Cazzin, “Handling the Jerk Next Door,” Money Sense 


e: Adapted from } ©: (28 Dece 
oi? te/the-jerk-next-door>. ber 2011), online: dts jw moneysense 


calspendireal-esta 
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| ? 
| opposing Partys Position - What do t hink they are seeking 


gege 


| | - Why are they i at I think they reall 
hey seeking what they are seeking? Wh, y y 
d ing Party's Interests Why are 
_ Opposing 


care about (ie, ther wants, concerns, hopes, and fears) 

T ee == == 
| 
ee ee ee 

3 
| 4 


| Arguments to Support My Client's Position - Key facts that should be summarized in the open- 
| ing statement 
E 
| 2 
xm EE 
| 3. 
Pese dece ee ee ee 
| 4 
| 5. Meee 
ae M 
Evidence ~ Evidence that Can be used at arbitra 


|2 


tion. Be specific to the scenario. 
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ADR Worksheet for Arbitration 
Condominium Pet Dispute: Arbitr, 
: ator 


arty A ~ what do I think they are seeking? 
ny A5 position? Please identify who is Party A, 
a 


ç; party B ~ what do l think they are Seeking? 


jut B's position? Please identify who is Party B. 
what is 


M REFERRE dir EEN | 
rty A ~ Why are they seeking what they are seel 


kin e 
interest: pr wants, concerns, hopes, and fears), 9? What | think they really care 


n: 


‘s interests? 


Interests: Party B ~ Why are they seeking what they are seekin 


g? What | think th 
about ie, their wants, concerns, hopes, and fears), ey really care 


What are Party B's interests? 


Speaking Sequence 
Who will ! ask to speak first? Why? 


Appropriateness of Arbitration 


Why will arbitration be an appropriate way to deal with this dispute? 


CHAPTER 9 WHAT IS ARBITRATION? 


———— Ss s š 
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Appendix A Role Play: Work, 
Grievance Arbitration 


S the Viability of Your client's Position, 
Oral and documentary evidence. 
l representative in arbitration. 


is of legal arguments before an 


* Apply the concepts fro 


m this chapter toa recurring 
conflict case scenario. 
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i | of th ? 
„g than selecting a panel ree arbitrat 
enging itrator, there are of arsa 
pallen” t one arbi ten lengthy discussion, Dr à 


d | f 
: ort €, to sel one is agreed upon. In other w, 
Introduction an settlement seems unlikely and litigation n y ng take CL negotiation. By contrast, Glaich rel 
be appropriate to attend an arbitration m mes, Í ity each side will select one arbitrator of their 7 E Ss 
ll 


rcumstanc ay f e 
In those CI bited), it M be an effective advocate in arbi ere itrators to collaborate with nc » 

tutorily e re to ~ ri itratio, l arbitra ed Ith each Other ; e an 
(or sta! required H T is necessary to coordinate the selecti n. From get select ho will act as the chair in the arbitration T iN order 


series of S rbitration, ; on Š r " itisi 
a inception of the à n which — iim be based, establish wi PM select an arbitrator, it is important for legal representar, 
arbitrator, collect arbitration, and maintai g sense of each Partic y^ order ! heir client and the perspectives of the Various entatives 
edural rules of the Further iti essential to continually Te-evaluate the S Panty » t Id gain an appreciation of the nature of th Participants, Furth 
n the proceeding of settlement in the best interests of Se the aive SEN s: "au We 
role continued for arbitration with th the ei sent wing question 
stay open to the O with the preparation for GC considerate t t folowing ! 
This chapter will - ee GE clear that, with some excepi. the matter steeped with complex process or legal doctrine? 
in mind, As the arbitration preparation match the techniques for jis; "Ons, os the igpute centre on issues that require a nu 
ny of the techniques for litigation poes the disp anced understandin, , 
ment ` ertain industry? Š i i mia 
| e c ait sense of immediacy that requires the arbitrator to be availaby 
els ice? Son 
e itrati ort notice rin 
Prior to Arbitration së ging to be à prolonged arbitration that requires an arbitrator wh 
" ' ec? avallability on their calendar? iiy 
D e i i 
Arbitr. ator Selection poes the prolonged nature of the arbitration add cost pressures on the dient 
v mn 


decisions that is made prior to the arbitration Process ig (ie affordability)? 


One of the most significant 


itis this individual whom the part; 
f the arbitrator. After all, it is t ids parties entrust . ; ; 
the p sie of their dispute—an outcome that is final and usually binding. The next step In selecting an arbitrator would be for the legal representatives to 
Hung te confidence that the arbitrator is capable of making a reasoned, uris dewlop a list of arbitrators who may be appropriate for that particular dispute P 
Having the d narrow down the list of potential arbitrators, consider a range of factors 


order to e ie ` 
nduding, reputation, reported decisions, experience, fees, timing, and Neutrality 


Reputation: Reach out to your network of colleagues, Knowing the reputations of 
potential arbitrators will greatly assist with the selection process, 
Reported Decisions: To further strengthen knowledge of the roster of arbitrators, 
try to access any reported decisions that they have made in the past. Though many 
arbitrations go unreported (due to confidentiality requirements), there are some deci- 
sons that are reported as arbitral jurisprudence. An electronic search for decisions arbitral jurisprudence 
attributed to the specific arbitrators in question may reveal their Perspective on the — published written decisions 
issues at hand. The record may also disclose whether the arbitrators have exposed a from arbitrators outlining the 
preference that appears to favour the client's point of view on the issues, Tenn foe kon 
Knowledge and Experience: A benefit of arbitration is that the adjudicator can be ee i 
selected by the parties based on the arbitrators knowledge, expertise, and experience dicen fr lur ces 
na particular field. A client would benefit from an arbitrator who is experienced 
with the Subject matter, the applicable law, the process of arbitration, and is adept at 
making reasoned decisions. 
k = Schedule: It is also advantageous to select arbitrators based on their projected 
ge or the arbitration and to select one who charges a reasonable fee (es. itisnot 
Gier for some arbitrators to charge $5,000 for each day of the weg? 
Deeg {tis important to consider how an arbitrator manages their calen gent 
the and timeliness in releasing decisions after the arbitration). The ex 
eir àvailabilit a : Ñ hei calendars online. Too 
fe appoin Y can be instructive; some arbitrators post t e patat 
Parties e ‘ments may mean that the arbitrator is inexperienced - that it would 
9^ due to their reputation), Too many appointments sug9 


and fair decision is important to the legal representatives and to the parties. For the 
decision to be respected and followed by the parties, it should be made by a compe- 


tent and experienced arbitrator. ae 
In some cases, there is a need for one individual arbitrator to be selected; in other 


cases, a panel of three arbitrators will be required to adjudicate the matter, The 
opposing representative and their client must also be comfortable with the arbitrator 
(or arbitrators) who has been selected. Consequently, the adjudicator selection in an 
arbitration should be taken seriously and not be performed casually. 
There are different methods that may be used for arbitrator selection. Returning 
to the discussion about how parties arrive at arbitration, recall from Chapter 9 that 
arbitrations are either compelled by statute or by agreement (e.g., contract or ona 
consensual, ad hoc basis). 
By Statute: in some circumstances, a Statutorily constituted arbitration may 
pre-determine who will act as the arbitrator to adjudicate the dispute; in other 
cucumstances it may not. it is dependent upon the nature of the statute and the 
administrative body that oversees the legislation. 
Pt cratis ae have agreed to arbitration, the language of the Peas 
adjudicate (9, by speci ë arbitration may predetermine the individual ae i 
arbitrators), or it may not. y naming the arbitrator or providing a roster of pos 
Alternativel 
the parties to di e s) the legislation or clause may outline a process o 
oat weg Or, it may leave the determination Dam 
ee, At times er Organically to arrive at finding an arbitrator à 
+ Coming to an agreement for one arbitrator can 


allowing the Parties to 
whom they both agri 
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dates in a timely manner and th, at 
heanng t 
s award. herem 


y there of the decision are at risk. Even if a there is a then 


be unbiase e tcome Ñ 
the ov ference in your client's favour. ìt; Poten 
process have à pre r, it 
ag appears to to the selection of that individual. 5S Unlikely the 
their client may consider to be an ; 
the Late and n ideal 

whoever the — to by the other party and their legal represen Wa 
wil stil need 19 ag - acceptable to both sides: someone who is unbi Ne. Ag 

E nu Seq Me 


in either direction. th 
ta to make a fair decison ET upon, one of the two parties 
ag (or their repre. 


to make a request of the arbitrator in order to retain their s. l 
services of that arbitrator need not be complicated. A simple letter Š 
Retaining the the other party copied, briefly describing the issue shou Sen 
fied by a professional body (e.g., ADR Institute of Gage, 
of procedures and rules outlined by that professi Wee 
in which they are retained. body 


Client Preparation 
Having considered the perspective of the opposing party and the requirements for an 
appropriate arbitrator, it is now imperative to consider the needs of another key stake. 
holder in the arbitration process: your own client. For a legal professional, effective 
arbitration preparation and advocacy necessitates excellent client service. 
tt is important to have an intimate understanding of the facts and legal arguments 
relating to the case. This knowledge usually originates through discussions with the 
dient. Lega! professionals who are in a long-standing relationship with a client (e.g. a 
general retainer with an organization), may be able to acquire some of this knowledge 
Over time. In other instances, the client will retain their representative shortly before 
the arbitration date. If this is the case, a thorough client interview will be necessary to 
properly understand and represent the clients interests. Regardless of how much notice 
has been provided, arbitration preparation will be best served by a formalized method of 
understanding the clients position, instructions, and assessment of the options they face. 
To represent the best interests of the client, legal professionals must communicate 
Clearly and continuously with their client in order to understand what is really import- 
ant to the client. Legal representatives should develop an appreciation of their client’ 
woe outcomes, in terms of risk and settlement options, long 
ation. 


Obtaining Client's Instructions 


To gain insight i i 

tem yw e gege perspective, a recorded interview with the client should 

FU aesir m early in the preparation for arbitration, representative 

Sean en = client and review the evidence (e.g., oral and documentary 

weaknesses of both lias a theory of the case by considering the strengths añ 
sides of the dispute, Doing so may help to reveal gaps in TT 
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ger the need for further Investigation (e.g I, 
“+ Feachin, 


d trig g 
an uen i Qut to 
aS os). entative's best inter, i additi 
eet, legal Dat, to ensure that P pedal Professional re e 
ris " of ! d i informati Sponsibii, 
ear understandini i ation litie 
LM they asino ina Sage, e hes ge n Gathers 
Qd mentatve SE believing they already have à Ca 8 client ge eg legal irae 
m pro ü . A ar assess, orgo @sentativ 
eee tere soyala PS a Sa Aunar wau Dui 
s. r whe ative act, i Sentati of 
T P can be minor and easily fixed id h it their sc sq the gaa et à 
o bn. u e ; 1 ^ 
pd P tid could potentially interfere with the Sirena to Something i eben nuras gipa 
Out re 


UM of the entire relationship, and the professional status or Oa dispute 
tegri omplaint is filed by the client). In order to prevent of the (eptesentative 
wéi a ci legal representatives are strongly advised to i this t ë of Situation 
aris! SH the case and their client's written instructions 4 etailed Tecord of 
| o so can have severe consequences if a discipline bus OW to proceed. 
ding "e applies not only to preparing for an arbitration but also "re 'Slauncheg, 
his adi f alternative dispute resolution (ADR) such as negotiat En entering into 
ified for arbitration because the costs are higher and he eli 
ing—given the risks and the binding nature of the o we entes 
Ther presentative should next proceed to take an inventory a. x 
Bei perceived by the client. The ability to properly extract and digest this p. 
Damen differ depending on the nature of the case, the Personality and SC 
Ae client, and the level of emotions that are involved, For example, it is ie 
to be very different when collecting background information from a See edd 
tighy personal matter who has just ended a long-term relationship with the ge 
side than it is from a supplier who is trying to collect on damaged shipping Containers 
Legal representatives are well advised to take the emotional needs of the client into 
perspective while conducting the interview. 


hein 


Gathering Evidence 


Once instructions have been obtained, it is time to compile the evidence that will be 
needed to prove the theory of the case. Legal representatives should determine what 
wil have to be proven in order to have persuasive arguments before the arbitrator. If 


there isan agreed statement of facts presented to the arbitrator at the outset ofthe agreed statement of facts 

arbitration, it will not be necessary to submit evidence to prove those particular facts. a document jointly presented 
to the arbitrator by both 

parties outlining the evdence 


d only necessary to lead evidence regarding the facts that are in dispute. Although 
the simplified nature of arbitration over litigation means that the rules of evidence are 
ie ES rigorous, it would be prudent to have a methodical understanding of how the 
Zi Ce will be used because all evidence is likely to be scrutinized by the other party. 
Evidence comes in two main forms: oral testimony through witnesses and weet 


m ` I “sz y 
entary evidence presented as exhibits. Because of the high variance In content an 
dence maybe 


ET ' itemize which evi 
a Of arbitration cases, it is difficult to specifically itemize d e ëng 
V In proving a ca i case. Keep in mind that, ST 
9 a case. It will vary from case to be appropriate to 


iden : " ; 
Ce may be in the sole possession of the opposing party, it may 


€ the . : 
Steps to obtain disclosure of such evidence in advance o 


Ë arbi i ence). 
ator may order the disclosure of specific items at a prehearing ons 


proces by forgoing the ned 


f the arbitration leg. 
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evidence, 


of different types of evidence for a 


the facts that will be proven, and the means in 
to 


mentary Evidence to Prove Your Case 


: Simple A 
Lu presents an ex nner, it organizes how each item will be He 
in this manner, 


= ‘ facts of the case: Witness A 


SE e — eg a bill of sale. Witness B verified 
tat 
en potentially Witness D), who was presen 
yw 
account The 000098 pany n 


nat 


+ of the law rela 
ple statement of for it to be enforceable, 


there needs 


statement of aant B was present during the discussions of the 


ting to the case, such as "The law of contract sta 
to be consideration, an e 


(your client) entered into à " 
‘On. 


agn 
that the cheque dim e 
ini 


the exchange, indicates that there 


tes that 
xchange 


of value ng a chart as below: 
TEM the evidence, preferably using eee” 
STEP THREE: Map vt —— | Means to Be Introduced 
Type of Facts That Will Be Proven into Evidence 
, Source Loo The two parties agreed to the transaction | Oral evidence, on direct 
| witness A Del? sed on conduct and intended it tobe — | examination 
3s consideration, an exchange of — | As an exhibit through 
— — Di w j jon, an ge oi an exhibit througl 
Ee ——e Witness A 
eege — PITTS The consideration is directly related to As an exhibit through 
—— the exchange of goods and services in Witness A 
_ question. 
[WimesB — ` Disse — The two parties agreed to the transaction | Oral evidence, on direct 
` based on conduct and intended it to be examination 
"pech 
Bank account Exhibit The opposing party accepted the payment | As an exhibit through 
Statement and intended the agreement to be binding. | Witness B 
Oral testimony ^ Despite this witness's direct testimony, it | Oral evidence, on 
I is discredited by showing that Witness A cross-examination 
_ and Witness B have a differing and credible 


version of events and that Witness C's story 
isnot credible. 


= 


| | ae i ly oe C Oral testimony Despite this witness's direct testimony, it 

J| — 5 discredited by showing that the witness 

| | Opponen was not paying attention to the transaction 
L at the time. 


Oral evidence, on 
cross-examination 
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` ciqure 10.1 revolves around a simple di 
e in Fig i ` P'e dispute a 

eee contract. Even In E M A circumstances pat Se 
i ar, under oa the 
T orea s who will appe ër before the arbitrator- I$ are pote 

mei, version of the lii o eir evidence will be ent, See iesse: 
d i who Tei In 
IY and two phe d Gase SUpport your version s 
ination credit their evidence oug CrOss-examination), To bol ENts (yo 
eil wi to di pieces of documentation that will be used to Oster the ey dene 
a rg three Fe documents will be entered into eyid Prove the eye, e 


(these € i e ENCE as exhib 
qn d during the testimony of Witness A. and one ts 


me en during the test Kei 
wie ample as a template, legal representatives 
using t Pir own case. M € more comp 
ei je. However, it may helpful to use the sa 

Log ex ‘her cases, with the same basic statements 
int and o ing a case brings the risk of losing sight of 
ag an overarching goal of arbitration is sp 
ially ee d with complexity, it will interfere wi 
rbu arbitrator. Consider the following Steps 


Can begin a Simi 

e than the one 

eg des approach to 

the true naturi 

eed and efficiency. When a 

ith these 9oals—confusin " 

aek and the to simplify the process: "` 

pari „w the interview notes from the discussions with the dien 

. gem dient for all relevant documentation relating to the is 

» Ask sider other witnesses that may be needed to reinforce th 

. oa introduce any documentary evidence that cannot be di 

evidence through the client. ; 

, Identify any gaps that remain in proving the client's position and Seek out 

further witnesses or documentary evidence to fill those gaps. 


It and Witnesses. 
sue, 

€ client's position 
rectly entered into 


formulating Strategies and Techniques 


itisa legal representative's role, in concert with their client, to gain a solid grasp of the 
facts of the case and to determine the best means to achieve a favourable decision 
from the presiding arbitrator. It is also necessary to consider, within the confines of 
the law, alternative methods beyond arbitration that may lead to a favourable result 
(eg. a negotiated or mediated settlement). As the case progresses and perhaps alters 
course, the client will have to be made aware of any developments and will need to 
provide further instructions in light of the changes. In formulating a strategy, legal 


representatives will have to consider procedural issues and how to best manage their 
opponent. 


Procedural Issues in Advance of the Arbitration 


ie of the most attractive benefits of arbitration over litigation is the anne 
siel of formality, since the procedures before an arbitrator tend to be more relaxed. 
= relaxed Procedures lead to a more streamlined, time-efficient, and ra 
Eé Although the preferred mandate in arbitration is to promote m 
Wil e that is not bogged down by procedural quarrels, there are se piss 
dp e Y to raise preliminary matters and procedural argumen 
€ cause of the client. 
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š vide the arbitrator with all the ey; 
tion is tO fair decision in resolution of the dispute $ ang 
to make 3 ^. throughout this process can help to, C 


pecus d procedural argumen is successful only if the Opposing | Zen pë 

relaxing However, Uis e e eg opponent acts otherwise, and ties e d'en 

desired Ë ts, many of the benefits of arbitration Process 
ar 


same umen! 
uses the Ee i 
ane procedural cedural manoeuvres from the other Side, may len. 


oppose these t of the case. Take this asa cautionary Note to y an Ç 
fair capas of arbitration. Try to instill the principles the lange 
au. — and to promote these principles before the arbitrat d 
in your ssary interventions egal representation if the, Sut 
simplified procedures. Se? . eh not 
on sit the arbitrator. Each adjudicator will have a Unique bë 
Procedure vines E proceed. This is especially true with an inde e 
on how the arbitration ted with a governing body that has pre Peng, 


associa “State 
arbitrator who — able to acclimatize to the approach of the Dese 
and procedures. ' 


f djust to their prefe 
Š ust remain agile and able to ad : rences. if 
representatives must es ach that an arbitrator will use for the heating iti 
darity is needed ng 


° - items that can be di 
Gees hearing conference L ISCusseg d 
n ege? are of an administrative nature, including: kd 
the pre-neanr 


e Does the arbitrator require pre-hearing briefs? 
e How will documentary exhibits be entered and recorded into evidence? 

e Can witnesses be presented out of sequence to accommodate their Schedules? 

© Would the arbitrator like to receive submissions of cases referred to in the 

legal argument? 

Many arbitrators will turn to the legal representatives and ask for their input in 
responding to administrative or procedural questions. As such, it is wise to Consult 
with the opposing legal representative and establish a consensus on how the arbitra. 
tion should proceed from an administrative perspective. 

Once the arbarator’s approach and preferences have been established, it is import- 
ant to consider any initial issues that may arise at the outset of the hearing. Common 


Procedural issues are listed in the text box below, “Typical Procedural Issues Raised at 
Arbitrations.” 


| TYPICAL PROCEDURAL ISSU 
Kess ES RAISED AT 


° Arbitrator jurisdiction 
* Access to hearing- 
° Parties or ACH E Versus closed; witness exclusion 
- Persons failing to 
D Standing of the parties g to attend 
- Access to evidence: di 
+ ` disclosure and s i ; 
Order ang timing of Proceedings ummoning witnesses 


arbi 


yep 
je for 


PREPARING FOR ARBITRATION CHECKLIST 


Narrative 


entatives should determine the extent A Which 
al repre” issue at hand. The scope of jurisdiction wild the artit, 
contractual clause that Created the atbitratio e 

tor may overreach that jurisdiction to the detri in 

award damages Or a penalty Outside of de 
oy, will want to determine the extent of the arbi 

ta itration. 

sento RK to establish early on who can be ; 
° a ration to restricting attendees and excludin arbitrati 
anbe P attendees: Since having a confidential Process is Ofte, Ion, 


icting i tricting attend non, rees 

ef. "d arbitration, res g attendees at the heari re Of the inca 
atten Ng may be important T 
o 


a con, 
Í their dig 


their Tt (e.g 


authority) 

"Gr 

rator uisi w à 
e 


tnesses: Excluding witnesses from th 


ang e € arbitrati i 
sure that their evidence is not undu on 


ë ntil th 
ey are ç 
y influenced by the testimony a 


gti? —. 
Puding wi 
ty will en 


s ses. " 
ipid witnesses: Legal representatives may also need the 
pe | a witness to attend. Under legislation arbit 


assistance 
om o com pe > the 


i 3 Tat | 
rator aon (or subpoena) witnesses in the Same manner th HS can have the 
t 


power preparing for Arbitration Checklist in the text box below 
The 

are fora i 

preparation, 


at a Court can, 
CaN be used to help 
nto different Categor. 
Tes, and law. 


summon 

the power of an arbitratorto 
compel an individual to m 
a hearing as a Witness the 
Same power and Consequences 
Of a court ako known in some 

jurisdictions as a subpoena 


n arbitration hearing. The checklist is broken down 
namely narrative, people, evidence, procedu! 


Theory of the case 
Opening statement 
Ø Closing argument 


M Agreed statement of facts is helpful (to focus the arbitration on what 
matters) 


People 
M list of witnesses and summary of evidence 
Non-leading questions for direct examination of own witnesses 
Leading questions for cross-examination of opposing witnesses 
H Expert witnesses (if opinion evidence is required, an expert is crucial) 
M Preparation of your witnesses 
M Summonses issued by the arbitrator and served on witnesses (plus atten- 


dance and travel money) 
Evidence. 


H Agreed book of documents ies f 
Four or more copies of all documents to be relied on (i.e. copies 10r 
arbitrator, witness, each party) 

Any objects/items that may be needed to be at arbitration 
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an offer to settle that is not 
e plaintiff an amount not € 
are met: 


Costs Consequences of 


plaintiff makes 
award th 
following conditions 


14.07(1) When a accepted by the 
defendant, the court may xceeding twice the 
costs of the action, if the 

s or more favourable than 


1. The plaintiff obtains a judgment as favourable à 


the terms of the offer. 
le at least seven days b 


n and did not expire 


efore the trial. 


2. The offer was mad 
before the trial, O. Reg. 


3. The offer was not withdraw! 
258/98, r. 14.07 (1). 
isnot accepted 


(2) When a defendant makes a 
the court may award the defendant an a 
awardable to a successful party, from th 


conditions are met: 


4. The plaintiff obtains 2 judgment asf 
terms of the offer. | 
e made at least seven days before the trial. 
i ire before the trial 


2. The offer wa 
3. The offer was n 


the Small Claims Court, O Reg 258/98, 
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tifiable, any form of ADR ma 


is not yet quan y 
tum of damages that all of the documen Dre, 
If the quan in hand with ensuring tation ang 


mature. This goes hand in order to properly assess and quantify the damages ina S 


dence has been received 
Cost-Benefit Analysis of Litigation Versus ADR 


process, it is critical to provide the client with a 
son of an ae trial versus settling through ADR. This project ie = 
— is an important part of assessing the risk of Bog 

fore, the cient should be clear about those prospective costs Firs ng 

to trial. Therefore, client to understand that it Is rare for cases to settle for tn ti 
is important for d As indicated above, a full claim is often used as a Se 4 ful 
dae party, but also as protection for the client as it is diff; a 
toward the opposna ren been filed. Second, there is always a risk in g 


he claim aft š SE : Oin 
i Sege a judgment that may not be in the clients favour. This legal ger 
be quantified and measured depending on the type of action. Third, the client should 


be clear about additional potential costs in the course of heading to trial. Motions 
injunctions, and other legal processes can quickly add up the costs of a seeming, 
"simple" legal matter before finally heading to trial. Fourth, even if the dient Wins the 
case, not all costs associated with the file are usually recovered by the successful party 
In fact, some tribunals do not allow any recovery of costs. For example, the Statutory 
Powers Procedure Act in Ontario limits cost recovery to situations where the conduct 
of a party has been unreasonable, frivolous, vexatious, or in bad faith. This must be 
factored into the cost-benefit analysis for the client in considering early ADR options. 
Of course, this analysis may mean less profit to be made by the legal representative 
due to the legal action resolving more quickly. However, the client's appreciation of the 
representative's honest assessment of the costs will result in more client referrals ang 
return business in the long run. It is important for the legal representative to always 
put their client's interests first. 


In any evalua 
fit analysis of proc! 


Cult to 


Relationships 


The long-term relationship between the parties is an important consideration for ADR. 
A representative should determine if the client has a long-term relationship with the 
opposing party such as a neighbour, colleague, relative, or employer that may be 
negatively affected in the long term if the matter heads to trial. Going to trial will result 
in a winner and a loser. For example, there are many matters between neighbours that 
en up in small claims court. Assuming the matter proceeds to trial, one neighbour 
kie zc = binis with the result. While the legal representatives can subsequently 
yaa en icis the neighbours still have to return home and live beside 
erter Pi Come. Employers and employees must be able to continue to 
- Freserving these long-term relationships is an important reason why 


many organizations are diverting di | 
minors iverting disputes out of court and into some form of dispute 


SE 
5 RSO 1990, c $.22. 
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GEM a e Veni specialized. In arbitration, the parties 
dei tat ar ie knowledgeable in that area. Howeye 
et itration process, there is also an inevita 


C experience or perti 
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Can select an adjudicat, 
1, due to the Confidential 
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hi n ñ j CCountabj 
mature ency. This may result in a greater risk of having an adju Wer 


and and/or influenced e enan parties or issues in the industry. Clients Win 
pase cerns about the influences et. parties on the arbitration May prefer 
we with the public court system, which offers a more transparent process of 
10 à 
qjudi cation iators are not decision-makers, they can be intentionally selected as 
in a matter to help facilitate a resolution. Unlike arbitration and trial, mediation 
experts I? ffer third-party dispute resolvers. Instead, mediators are facilitators who 
deg selected and agreed upon by the parties. They are not adjudicators who 
| Ai a binding decision on the parties. This may be seen as beneficial to the 
en ne hey may feel more open to considering settlement options and sharing 
Zoe vm ol interests without fearing that the mediator will use the information 
Ge P nem and impose a binding decision. Mediators can be particularly useful in 
M gen of brainstorming options and drafting settlement agreements. Like abi 
dim they are often specialized and can draw on their Kos? S Seier 
in assisting the parties with decision-making in evaluative ie ja ee eee 
aso be chosen based on their specialization In particular lega s ge EE 
their methodology during the mediation such as a facilitative me 
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Appendix A Role Play: Work, 
Grievance Arbitration 


S the Viability of Your client's Position, 
Oral and documentary evidence. 
l representative in arbitration. 


is of legal arguments before an 


* Apply the concepts fro 


m this chapter toa recurring 
conflict case scenario. 
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| ? 
| opposing Partys Position - What do t hink they are seeking 


gege 


| | - Why are they i at I think they reall 
hey seeking what they are seeking? Wh, y y 
d ing Party's Interests Why are 
_ Opposing 


care about (ie, ther wants, concerns, hopes, and fears) 

T ee == == 
| 
ee ee ee 

3 
| 4 


| Arguments to Support My Client's Position - Key facts that should be summarized in the open- 
| ing statement 
E 
| 2 
xm EE 
| 3. 
Pese dece ee ee ee 
| 4 
| 5. Meee 
ae M 
Evidence ~ Evidence that Can be used at arbitra 


|2 


tion. Be specific to the scenario. 
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ADR Worksheet for Arbitration 
Condominium Pet Dispute: Arbitr, 
: ator 


arty A ~ what do I think they are seeking? 
ny A5 position? Please identify who is Party A, 
a 


ç; party B ~ what do l think they are Seeking? 


jut B's position? Please identify who is Party B. 
what is 


M REFERRE dir EEN | 
rty A ~ Why are they seeking what they are seel 


kin e 
interest: pr wants, concerns, hopes, and fears), 9? What | think they really care 


n: 


‘s interests? 


Interests: Party B ~ Why are they seeking what they are seekin 


g? What | think th 
about ie, their wants, concerns, hopes, and fears), ey really care 


What are Party B's interests? 


Speaking Sequence 
Who will ! ask to speak first? Why? 


Appropriateness of Arbitration 


Why will arbitration be an appropriate way to deal with this dispute? 


CHAPTER 9 WHAT IS ARBITRATION? 
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in June along with their much-loved Labrador 


ET 3 h the buildin "et 
— prato, ge jasper, even thoug an 9 has a ne rei 
ts; One or two f The condominium board has received many e Poly 
paripa from neighbours in the building about the plaine 
representa meen” approached the Benoits and asked them E They 
Level of Difficulty: o1 60 minutes 19 complete or sell their unit and move out of the condom the 
Time: Set side a mir arbitration Claudia has refused, and claims that her pe., Mum, | 
the preparation and cond agent did not disclose to her that the buildi Dia, ` 
x q further states th. 
: pet-policy. She at she suffer Pda 
bjectives rbitration zen Ñ en 
g P plop advocacy #kil in an E ping surement. — a severe anxiety disorder and the dog is very į 
° Draft preparation n A examination ques- to the couple as the dog is therapeutic for her a ! 
examination in chief and m Claudia's claim is that her anxiety disorder iç d 
tions, and closing seme puit are better ability. That has made the situation more complica "s. 
e Demonstrate how some than tition as Claudia believes she should be able to Gap ted, 
resolved through arbitration 3 based on her disability. The Human Rights Cog, e um 
n on the basi 
Preparation f five or six (if venti Buc sio! disability, Therefore 
o Divide the students into groups im students if Claudia's anxiety is found as a disability under the 


there are six students in à group, Code, and she relies on the dog for therapy, then it is 
should co-arbitrate) likely she would be able to keep Jasper regardless Of the 
e Assign a role to each student policy of the condominium. 

e Ask students to read their = — All the residents have signed a condominium agree. 
© The legal representatives Shou p" ment that includes a Scott v Avery clause stating that in 
"ADR Worksheet for Arbitration (Paralega -— the event of a dispute between any of the condominium 
e The arbitrators should ms - residents or the board, the parties agree to first attempt 
Worksheet for Arbitration (Arbitrator) mediation, and if a settlement is not reached, to attend 
Note: This assignment would be best prepared i^ srhitration and the decision will be final and binding on 

advance of the actual activity that day. For a quicker the parties. 
arbitration, students may complete only parts of the The parties attempted mediation; however, 15 min- 


arbitration utes after the mediation started, Claudia left the medi- 
Debriefing with Students ation as she felt she was having a panic attack. Charles 
1. Why ss this an appropriate matter to go to continued to attend on her behalf, however they were 
arbitration? unable to resolve the matter. Medical experts have been 

2. How would your opening statement have differed d consulted on two key issues: first, whether Claudia has a 
it had been prepared for a mediation? genuine disability as set out in the Human Rights Code; 

3. What did you learn from this arbitration that and second, whether the dog Jasper is a necessary ther 
will help you in your future practice as a legal apy for Claudia' disability. Both of these issues must be 


i Jose satisfied for Claudia to keep the dog. If not, either the 
: E de inns scenario will result in a win-win Benoits will have to remove Jasper from their unit or 
Jon? 
plain why or why not. move out of the condominium building. 


Condominii i 
zeien ud Both P. Seld Miis 
Gë aralegals and the — Role for the Condominium Board's Paralegal 


You are a paralegal who has been retained to rep 
resent the board of a condominium corporation in añ 
arbitration. You have met with your client and have 
hired some medical experts to provide evidence about 


The matter involves a resid 
ent, Claudia Benoit 
| her husband Charles, who recently moved into their SV 
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iety at the arbitration hearing. In Prepara. 


anxiety 3° ing 
ei re arbitration, draft the following: n 
i ion Worksheet stata 

u | Preparation R ening w 

' porale9? statement for the condominium board 4. ean In chie Sere 

2 perna ion in chief questions for the board expe imation in Questo ns for Claudia 

ps mation in chief Ser for the medical 5. SEN Claud Sons for the media 

; : Nati 

n ert hired by the board for th i t e Condomini ns for the opposi 
| Ces xamination questions for the opposing pany, 6 Cros-examination ng party 
| 5 Called Questions for th 
d dia . . i H ‘ts 
| C ss-eamination questions for the medical experts 7, Closing See party Cal experts 
| 6 Cd by the opposing party w ei MN 
| a sing statement on behalf of the condominium e for the Arbitrators 
| 7, Clo! < OU are an experienc 

1 -" P epe | 

| m moa wha hs id i eond ominium disputes, tia who Specializes in 
| Re are a paralegal who has been retained torepresent arbitration between the Wil be presiding over € 

se ident clauda BELA arn board, Tesident and Condominium 
| aresident 


rom J Cazzin, “Handling the Jerk Next Door,” Money Sense 


e: Adapted from } ©: (28 Dece 
oi? te/the-jerk-next-door>. ber 2011), online: dts jw moneysense 


calspendireal-esta 
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o submit to arb! 


(a) the application © 


" AC 
(b) the Intemational Commercal Arbitration 
apphes to the arbitration. 


Arbitrations conducted under statutes 
(3) This Act applies, with necessary modifications, to an 

arbitration conducted in accordance with another 
Act, unless that Act provides otherwise; however, In 
the event of conflict between this Act and the other 
Act or regulations made under the other Act, the 
other Act or the regulations prevail. 


Contracting out 
3. The parties to an arbitration agreement may agree, 
expressly or by implication, to vary or exclude any 
provision of this Act except the following: 
1. In the case of an arbitration agreement other 
than a family arbitration agreement, 
i. subsection 5(4) ("Scott v. Avery” clauses), 
ii. section 19 (equality and fairness), 
ii Section 39 (extension of time limits), 
iv. section 46 (setting aside award), 
v. section 48 (declaration of invalidity of 
arbitration), 
Vi. section 50 (enforcement of award). 


l 


| 


| Arbitration agreements 
5(1) An arbitration a 
greement may be an ing, 
le 
| agreement or part of another can 
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w MA 


— agreement nt intervention limited 


Revocation " | 
An arbitration agreement may revoked | 

(5) accordance with the ordinary rules of Gr in 
En Ct la 


agree ! tween themi 6, No court shall Án matters governed 
or may this Act, except for the following purposes, in | 
I accordance with this Act: d | 
1. Toassist the conducting of arbitrations. | 
re that arbitrations are condi : I 
ucted under 2. To ensu j ation e | 

les to an arbitration conducted under accordance with arbitration agreements n 

l or unfair treat Ë | 
ment unless, " 3. To prevent unequa veio E 
wm f this Act 5 excluded by law. to arbitration agreements. pae | 


4. To enforce awards. 


Stay 

7(1) If a party to an arbitration agreement commences 
a proceeding in respect of a matter to be 
submitted to arbitration under the agreement, 
the court in which the proceeding is commenceq 
shall, on the motion of another party to the 
arbitration agreement, stay the proceeding. 


Exceptions 
(2) However, the court may refuse to stay the 
proceeding in any of the following cases: 
1. A party entered into the arbitration agreement 
while under a legal incapacity. 

2. The arbitration agreement is invalid. 

3. The subject-matter of the dispute is not capable 
of being the subject of arbitration under 
Ontario law. 

4. The motion was brought with undue delay. 

5. The matter is a proper one for default or 
summary judgment. 


Powers of court 


8(1) The court's powers with respect to the detention, 
preservation and inspection of property, interim 
injunctions and the appointment of receivers afe 
the same in arbitrations as in court actions. 


| e ar 

1 @ 1 at arises duri 

| low n the app! 
ER W application 


ns of law ` 
bitral tribunal may determine any question of 
ing the arbitration; the court may do sv 
lication of the arbitral tribunal, or on a Ku 
if the other parties or the arbitral tri. : 


MEI 

‘rings, noti 

al , notice 
atutory Powers Procedure A 


tion, with 

" ne i appl i 

p y pm Cessary modifications. PEN to the arbitra. 
pun Time and place of 


arbitration 


eal Pal | 
r jon of a questi 22 e 

Wé dedo on GEN SE of law may "d The arbitral tribunal shall determi 

e SE | » the = Place of arbitration, a as the time 

be Se arties' conveni d 9 into considerari ' 
Of the case, "ence and the other ëmge, 

Number of arbitrators 

u 


è arbitration agreement does not specify the Enf 
f arbitrators who are to form the arbitral tribu- — " ovement by court 


i 25(7) Th 
posed of one arbitrator. € court may e Set 
2 tral tribunal as if it Y enforce the direction of an arbi- 


5 were a similar directi 
court in an action. ar direction made by the 


9. if th 
umber o 
sii it shall be com 


puty of arbitrator 
11(1) An arbitrator shall be independent of the parties 


and shall act impartially. 


Hearings and Written proceedings 


ge The arbitral tribunal may conduct the arbitration 
on the basis of documents or may hold hearings for the 
Presentation of evidence and for oral argument; however, 


d objections re jurisdiction the tribunal shall hold a hearing if a Party requests it 


Rulings an 
Arbitral tribunal may rule on own jurisdiction 
om An arbitral tribunal may rule on its own jurisdic- Application of law and equity 
tion to conduct the arbitration and may in that connec- — 31. An arbitral tribunal shall decide a dispute in accor 
tion rule on objections with respect to the existence or dance with law, including equity, and may order specific 
validity of the arbitration agreement. performance, injunctions and other equitable remedies. 


Equality and fairness Appeals 


19(1) In an arbitration, the parties shall be treated ` Appeal on question of law 
equally and fairly. 


45(1) If the arbitration agreement does not deal with 
ldem appeals on questions of law, a party may appeal an 
award to the court on a question of law with leave, 
which the court shall grant only if it is satisfied that, 
(a) the importance to the parties of the matters at 
stake in the arbitration justifies an appeal, and 


(b) determination of the question of lw at 
nificantly affect the rights of the 


(2) Each party shall be given an opportunity to present a 
case and to respond to the other parties’ cases. 


Procedure 


20(1) The arbitral tribunal may determine the procedure 


to be followed in the arbitration, in accordance with 
this Act. 


issue will sig 
parties. 
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12 Interpretation 
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14 Time 
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2. HOWTO COMMENCE AN ARBITRATIO! 
21 Arbitration under agreement 
22 Arbitration by submission 


23 Commencement date 
24 Irregularities and waiver of right to object 


3. ARBITRAL TRIBUNAL 

31 Appointment of Arbitrator(s) by parties 

32 Appointment of Arbitrator(s) by the Institute 
33 Arbitrator independence and impartiality 
34 No waiver of right to object 

3.5 Substituting an Arbitrator 

36 Challenging an Arbitrator 
37 Interim Arbitrator 
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44 Delivery of Documents 
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4.13 Producing Documents 
4.14 Pre-hearing examinations and writt 
4.15 Agreed statement of facts 

4.16 Representation 

4.17 Interim hearings 

4.18 Privacy and confidentiality 

4.19 Evidence 

4.20 Witnesses 

4.21 Tribunal experts 

4.22 Formal settlement offers 

4.23 Deposits towards Arbitration Costs 
4.24 Default of a party 

4.25 Paying out deposits 

4.26 Closure of hearings 

4.27 Settlement 


en Questions 


5. TRIBUNAL AWARDS, RULINGS, ORDERS, AND 
DECISIONS 

5.1 Awards, rulings, orders, and decisions 

5.2 Interest 

5.3 Costs 

54  Amending and correcting awards, rulings, orders, 
and decisions 

5.5 Conclusion of arbitration 


6. OTHER PROVISIONS 
6.1 Immunity 
62 Simplified arbitration procedure 


SCHEDULE A: Services provided when the Institute 
administers 


SCHEDULE B: Fees for administration services pro- 
vided by the Institute 


SCHEDULE C: Fee for Urgent Interim Measures 
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CODE OF ETHIcs 


, code is applicable to all members of the ADR institute of Canad 
i A Member shall uphold and abide b 
^ regulations, and other professional 
A Member shall not carry on any activity or cong 
` unbecoming of a member of the ADR Institute 
3 A Member shall uphold the integrity ang fairness of Best 
1 A Member shall ensure that the parties involve 
E have an adequate understanding of the 
for services rendered. 
5. A Member shall satisfy him/herself that he/she i 
I a professional manner. 
6. A Member shall disclose any interest or relations 
I appearance of partiality or bias. 
7. A Member, in communicating with the parties, shall avoid im 
8. A Member shall conduct all proceedings fairly and diligently, 
9. A Member shall be faithful to the relationship of trust and c 
arbitrator or mediator. 
10. A Member shall conduct all proceedings related to the reso 


y the Code of Ethics, th 


Could 'easor Nably be Nsidered as conduct 


itration and mediatio, 


ation are fairly informed and 


Procedural aspects 
55 and of their Obligations to pay 


S qualifi 
Qualified to Undertake ang complete an appointment in 


hip likely to affect impartiality OF Which might create an 


Propriety or the appearance of impropriety. 
exhibiting independence and impartiality, 
onfidentiality inherent in the office of 
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Source: ADR Institute of Canada, "Code of Ethics," online; ADR Institute of Canada <http://adric.ca/rules-codes/code-of-ethics> 
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o arbitral proc 
not unneces: 
of an arbitration 


KEY TERMS 


ad hoc arbitration, 219 
arbitration, 2 16 
Arbitration ACL 219 
arbitration award, 216 


REVIEW QUESTIONS 


dicator to make a 
parties want an expert adju 
E n lating to their dispute, which of 


ing decision re! 
cult methods should they select? 
a. Negotiation 
b. Mediation 
C. Arbitration 
d. Litigation. 

2. Which of the following statements best describes 
the benefits of arbitration as a method of dispute 
resolution? 

a. It allows the parties the freedom to arrive 
at their own resolution, it is cheaper than 
litigation, and it is confidential. 

b. It is cheaper than litigation, it is confidential, 
and it allows for a decision make with subject- 
matter expertise. 

c. Although it is more expensive than litigation, 
it allows for matters to be made public and 
provides the process with adjudicators that are 
more expert in the subject matter. 

d. It allows the parties to overrule the final and 
binding decision of the adjudicator if they are 
dissatisfied with the result. 


consensual 
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that of nego" are more formal than med 

but they lation 
neutral third party This chapter explored the three distinct ç H nag 
nd usually DINING at the hearing, and after the hearing be 


sarily interfere a dispute. 


compulsory arbitration, 
arbitration, 219 


High-Low or Bracketed 
Arbitration, 226 


Not all arbitrations are conducted in thee 


An issue may be appropriate for ari. te 
mediation and/or negotiation have failed to 5s ation m 
but the parties are still interested in avoidin "n 
litigation, expediting the decision, or achievin Cog, 
remedy. Arbitration may also be appropriate ti a cress, 
relating to venue or to jurisdiction may complicate Warata 

Kg 
X 


217 Last Best Offer Arbitration 226 
Non-Binding Arbitration 1226 
Scott v Avery clause, 219 


3. What is an arbitration that is mandated by Statute 
called? 


a. Ad hoc arbitration. 
b. Scott v Avery arbitration. 
c. Consensual arbitration. 
d. Compulsory arbitration. 
4. Which of the following best describes a Scott v Avery 
clause? 

a. A provision in an agreement indicating that 
the parties intend to circumvent litigation. 

b. A contractual indication that the parties 
prefer to seek the court's initial review before 
proceeding to arbitration. 

c. A provision in an agreement that indicates that 
arbitration has been mandated by statute. 

d. A provision in a court decision that indicates 
the decision of the arbitrator is deemed to be 
unjust. 

5. What are arbitration acts? 

a. They are laws created by a legislature 
indicating that arbitration procedures are legal 

only when pre-approved by the courts. 


statutes created in American 
p. T eY ations that have yet to be enacted by an 
ju ian provincial legislature, y 

a 


are laws created by a legislature 
c rating the main features of the 
M 


r ANSWER QUESTIONS 


t parties can use to ci 
$ methods that partie: O circumy 
4, name € ind arrive at arbitration. i 
wg op arbitration award and how is it enforced? 
i ihe penefits of arbitration over the process of 
jam 


tion. 3 E. 
tig? hat circumstances might litigation be 


A under e to negotiation or mediation? 
pre 


exercise 


arbitration Role Play: Condominium Pet Dispute (see Appendix D) 
1. 
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x ndent contractors. The contract | 
äm drivers be resolved by arbitration in the 

en Uber aa of the International Chamber of Co à 


ASE STUDY 


itration? 


: tls issue surrounding th 
with te $14,500 Uso: herer Eie that the arbit t | Mei fly rec?" D Si ed at medias (s damaged ° Arrivin 
P geg costs of 514, that it was unconscionable as it pro, Sa prie es was resolv š ee Recurriny " g at Arbitration b 
rable on the Uber and the drivers. The Supreme, |. weu Zen Chapter 8). However in order to demon. ele decided to enen. 
was not enfi power d the arbitration clause was un |. case SHO) arbitration could have been used to resolve ies Sen bya mps arbitration, t | 
unequal held in an 8! to justice, was contrary to public po | grate ae an alternate outcome is presented below, Gm decided to pur AGE. Instead, I 
D n denied Heer 2 against Uber in Ontario courts, | ns? S99 through the coun se 
Omano, the ate Outcome Ei as a re “Cal Law Society. In orde, 
| E unsuccessful PS Vend awe Gee ` Gi consulted wth pi Posi parde 
r tl dy in Chapters 5 and 6), An š ith his provi 
` i: A ring Case SE gela LSO) in order to ensur cal law society (e.g , 
a cu eh iim qe. Pat such r 
FIGURE 92 Com i i wh it would be several S asale for parale Y E 
acion: find out that it w al months, or confirmation for te 10 2Ways Seek such 
prised even a year, before she could get a court date, e Scheduling the Arts ation matters, 
possibly not willing to wait that long. an Stee a sto The parties can have 
It encourages less communication between the parties she NE contacted her former paralegal and asked if they could ob cision much more Quickly than 
communication bet than arbitration. pee Ange s anything else that she could do. The paralegal did not Se 2 court verdict. Since Angela 
It encourages more - there bw hiring a private arbitrator and recommended ter to be m a ama months for the mat- 
than arbitration. sae he had used in the past because he has expe- efficient pru v arbitration presented a more 
— e wl : m e š 
— ne e in assessing damages. He also indicated thathe , Selecting an Arbitrator. s; wey 
Unlike in arbitration, parties have no control of riene d be willing to represent Angela at the arbitra- dential require Or. Since there are no cre- — 
confidentiality. woul bono—because he was considering expand- important ments to become an arbitrator itis — 
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à legal practice to ices and las paral 
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Parties have less ability to access or discover evidence than 


in arbitration. 1 


It provides much less opportunity to maintain a future 
relationship than arbitration. 


It provides a better opportunity to maintain a future rela- 
tionship than arbitration. 


The result or resolution to the dispute is less likely to beas 
creative as in arbitration. 


The result or resolution to the dispute has the potential to 
be more creative than in arbitration. 


Source: Adapted from Norman Pickell, "Comparison of M 
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: tration, and Court,” h : n b/ 
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Reprinted with permission. 
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and the overall adverse impact on the client. Of course, the confi t of media Has 
limits the accountability a idential naty attention 
Te o 


clients if there is a power im 
large corporations may exert inappro| 
e venue to reduce those hazards. 


more appropriati 


CHECKLIST OF POSSIBLE ADR CRITERIA 


= type of issue 
= = x other met and their relationship 
=+ ns d of supporting documentation 
RH cost-benefit analysis 
* current administrati 
cese — and legal costs of the file 
Gren et and legal costs of the file 2 
sr in relation to the actual and aub d Be, 
* total cost of the file i m 
ile in relati 
NR ion to average costs (i. 
E p (i.e., wh 1 
H litigation analysis ed the average costs of other Biss Co E d 
* stage of the lawsuit " 
* pre-pleadings ei P 
* case-managed 
* court-mandated ADR 
e pre-discovery "Sal 
* post-discovery e 
° pre-trial 
3 m preparation 
* trial comme 
g : nced 
b province/jurisdiction of | e 
identified trends SC 
El counsel on file 
071 S 7 OB 


'esolution í 
in the Insurance Industry: A Pra 


de 
yr tan I 
e might choose to 


the Relationship between the 
Representative 


be represented by a legal repre- 
ith the best representation 
), legal representatives are 


ding 


providing the client w 


or ant part of E 

mP! agent for their client (principal 
onsibilities of the agent-principal relationship. A 

possible risks to the agent-principal 


ole is to recognize any 
d ultimately develop a stronger sense 


imize Potential Risks Associated with the 


Relationship 
cy" type of relati 
nical expertise O 
or the relation 
clients use th 
cularly when the sta 


because they 


onship seek representation 
r negotiating skills to best represent their 
ship between the legal representative 
eir representative as a means to limit 
kes are high and the relation- 
nt to use the legal 
d to the opposing 
ications. HOW- 


s in an “agen 
are relying O an agent's tech 
in ADR. This is the same f 

and the client. Additionally, some 
arti 


their emotion 
ing party. The client may also wa 
oid having to react or respon 
onal impl 


ry out certain options 
ive should be aware of. 


hat the le 
k of different age 
obligation 


incipal 


tely, or to t 
implications t 
is the risl 
e client. It is the 


ever, there are 
First and foremost 
representative and th 
the best interest of the clien 
carry their own biases, personali A 
For example, a legal representative may be a passi 
a legal action, may be asked to defen 
legal representative must ensure that they al a : 
regardless of their own ideology or bias. ANY difference in agen’ 
factor in representing their client. In e t the legal representa d by that dient. 
. best that they decline b y i 


overcome their own bias, it may be 
assuming the circumstances allow for it. 
tween th 

Personality differences may also pre5e ipi Ea iie d 
representative. For example, a client may 9 xi dr 
Lir es Ge flict that they are 
a legal ction. | his example, the 
d usually settle 


may feel that the on 
ient may be SO set 
nsiderations 


hend any other col 
ost 


The legal eprese 
: s and risks of going © 
ng-term impact on 
ye should thus make 


from a judge. A cl 
unable to compre 


legal representative kno 
through some form of ADR 
nificant conseq 


that there are sig 


n 
t, as the ultimate decisi 


Scanned with CamScanner 


lega! 

representatives responsibility and duty. I 
| representatives relationship with the cji 
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Cultures also vary significan: 


Some cultures produce quite 
want a great deal o! 
negotiators who are 

when they have incomple' 


While the legal re 


the negotiation, it will be imi 
client's risk propensity is—f 
move early on a deal and ta! 
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s. 


bureaucratic, conservative decision 
f information before making decisions. Other 
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te information.'* 
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Cultures o 
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act ang win 


presentative will likely already have instructions from 


portant for the representative to have a sense e Client i 
or example, whether the client would be ket Wan 
ke chances, or seek further information bea Willin, 7 


There is a great deal of literature that acknowledges the broad range ar ting 
norms and styles that exist within negotiations. Treating Clients accordin i Cultura 


sterectypes can be condescending and insulting. However, a succe 
will rely on the sensitivity and awareness of those cultural differenc, 


taken into account in a way that will lead to an effective and Satisfactory n Y Can 
the client ' . Co 
Similarly, culture can have a significant impact on negotiations, p. dud 
awareness and understanding of the impact of culture, the legal represents an 
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RECURRING CASE STUDY 


Comparing ADR Outcomes 


cesses were attempted in an effort to resolve the dis- 
pute between Angela and her landlords Leo and Mary 
with regard to Angela's damaged figure skates. 


Discussion of Scenario 


* Negotiation: The attempts by Angela and Mary to 
negotiate a settlement in Chapter 5 broke down 
after accusations were made, the Parties became 

emotional and threats were made to take the 
matter to court. The parties may have had more 
success with negotiation once they retained legal 
representatives in Chapter 6, but one of the para- 
legals was not properly prepared and appeared to 
be in violation of the Paralegal Rules of Conduct.' 


See 
14 Lewicki, Supra note 10 at 207, 


aea mum 


To summarize, three different dispute resolution pro- 
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5 so the on 
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e Mediation: Community mediation may have 
achieved a settlement in Chapter 7, but Mary did 
not feel as though she had the authority to settle _ 
the matter without consulting with Leo, Having — 
a legal representative and support person for 

Angela in Chapter 8 seemed to balance the power | 
dynamics and allowed the parties to resolve the | 
damages and maintain the landlord-tenant ` 
relationship. " Lola 

* Arbitration: When the matter progressed to * 
arbitration in Chapters 9 and 10, the issues were — 
resolved, but at an additional cost and not in a 
way that allowed the parties to maintain their 
landlord-tenant relationship. 
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a. Arbitrate their dispute. : 
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c. Negotiate their dispute. 
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11. What form of a legal resolutio, 


9. Discuss the impact of culture and gender m ADR d 
Discuss what the paralegal can do to reduce the forum? lakes Plac 
possible negative impacts cf culture and gender a. Arbitration. Sing 
ia ee : b. Mediation. 
: form of ADR is has an ard that is binding on 
the parties? Sp A SC 
a. Arbitration : we 
12. What form of ADR 
b. Med doe: 
ei cn intervention? 5 not have Did 
ot Nicocetetion a. Arbitration. d 
b. Mediation. 
C. Litigation. 
d. Negotiation. 
EXERCISE 
1. Negotiation " 
and Mediation Role Play: Brown's Power Washing v Homeowner Chin (see A 
Ppendix 
REFERENCES š; 
Department of Justi 
ce Canada. “New 
Education of Judges Will Enhance "mien oi id s AE. Dispute Resolution in the |, 
: ctical Guide (Auror. Insurance 
‘a, Ont: Ca Industry. 


Survivors’ Confidence in 

(21 May 2021), online: manc oo 
«https//www.canada ca/er/department. 

news/202 BEE 
for-judges-will-enhance-sexual-assaut ce 
confidence-in-the-criminabjustee systen htm. 


Fisher, R & Ut it ting 

d ry, W. Getting to Ye i 

di es, Negotiating Withoi 
Giving In (New York: Penguin, 1981). eyed 


Kolb, D. "Her Place at the Table," 
emer Resolution: Readings 
oronto: Emond Montgom 2 
> ery, 200 SH 
Law Society of Ontario. Paraleg, E 
October 2014; amendme 
2022), online: «htt; 

, 8 ps://lso.c. 

mitt ie oe A 


S nada Law Book 
In J. Macfarlane 
and Case Studies 


al Rules of Conduct (1 


nts Current to 24 February 


gislation-ruley 


Freund, JC. Smart = 
ross Negotiating: Mach P 
ing: How to Make Good Deals arlane, J. Dispute Resolution: Readings and C; 
ase 


in the Real Worid (New York: Fireside, 1992) 


Studie 
dies, 2nd ed (Toronto: Em ond Mor tgor ery, 2003; 
d ). 


Statut 
ory Powers and Procedures Act, RSO 1990, c S.22 


« 2000) 


y; Bro wn's Power Washing v Homeowner Chin Negotiation and M di 
ediation 


yr . paralegals for the negotiation, two 
|n riip?" e one mediator for the mediation 
Is à 
ralegê® 
| p iof pifficulty? Introductory 
RI a roximately 30 to 40 minutes for this 
minutes to read, 20 minutes for the 


utes for the debrief. 


ity, incl : 
activity. dd and 5 to 10 min 


QT e positions, interests, brainstorming, 


tr à 
. C bjective criteria, and options as part of the 


negotiation- 
, Break down the. 
ing the negotiatio! 


the negotiation process by conduct- 
n in a step-by-step format. 


procedure 
» Divide the students into groups of two to com- 


plete the negotiation first. After the negotiation, 
divide the students into new groups of three to 
complete a mediation. 
» Assign a role to each 
read their roles. 
e The paralegals should complete the ADR Work- 
sheet for Negotiation and Mediation (Paralegal). 
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Learning Outcomes 
After reading this chapter, you will be able to: 


* Recognize why Indigenous peoples do not regard our 

court system as an appropriate mechanism for dealing 

with disputes. 

Identify how Indigenous dispute resolution can be used 

alongside the courts and traditional ADR processes. 

Understand the use of ADR processes within the 

administrative tribunal process. 

Recognize the application of ADR processes within the 

Human Rights Tribunal of Ontario and the Landlord 

and Tenant Board. 

Understand the theoretical concept of online dispute 

resolution (ODR). 

e Appreciate the connections between ODR, traditional 
ADR processes and the courts. 

e Understand the requirements and obligations and 
duties required as a mediator and legal representative. 

» |dentify the steps required for the designation asa 
certified or qualified mediator and arbitrator in Canada. 
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The Mediation Process 
Once both parties have à ici i 
greed to participate in mediati 
a 
Notice of Mediation that will set out the date, cation, pits tribunal 
H time of gi D issue 
à 


Mediations are typically sched 
uled to occur within si 
has been filed. "^ Hearings, on the other hand de six months aft meds 
the application, or | , may be compl er an liatio 
of these eser longer, depending on the complexit i eted Within H [n 
tunas pica me vary and can range from the local the matter. Th Š year : 
Wer io x ee government building, or other loc e egional centra í Bea) 
me ; W ati n 
agreement that can ridi petias be require o š e another 
matters disclosed are š e HRTO website. Th ign a conf; 
confidential, th - The agre Dfdeng A 
and a person with ; , the agreement m greement steet 
i authority to settl ust be signed prior te y 
mediation. The med e on a party's beh ed prior t 5 that 
I t iation process is flexible i ehalf must b O mediati 
instance, if reason is flexible in acc e prese diation 
` sa ` omm ; nt du H 
mediator shuttles escis ag disputants may be Ge ting specific We the 
open em. Convers in Separate r 5. Fo 
If ri aras upon private caucusing rsely, the mediator may Sr While the 
Se iator is un. NEC ilize 
adjudicator in the re? to facilitate a resolutióa. the I a more 
SE is not ghet en Ss tion to this will be E Will not be th 
although in moi , the tribunal will sch ed furthe 3 
re comple. schedule a heari r below) 16 
settlement a plex cases a second e earing withi M 
greement is r nd mediation in 3-6 mo 
ment and si eached, the di may occur).? nths 
d sign Form 25: Confirmation eg draft and sign the i However, if a 
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HRTO Mediators 


Interestin 
gly, the HRTO medi 
cases at HATO hewn ® oe dE 
à earings, 1 so the sa ut 
R ; 95.5 Th Á me adj 
ights Tribunal of Ontario” Geer O5 resource "A geg ee who preside over 
š Ovides potential disputants MAD en at the Human 
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mation 


"m Adjudication process 
yed? o tribunal member hearing an application may also act 
, with the disputants' consent, the hearing sd Ce eg 
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eS, 
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ant V ^ iation diudication process i ; 
e mediatio -adj rocess in resolving the dispute Th 
` Ihe parties 


siz? b a mediation-adjudication agreement b : 
Wy first e rocess, the hearing adjudicator would ma ve medi- 
e disputants to settle the matter. If this process Ge Ger ei 
cato Id then switch roles and adjudicate the matter as a aide 
a a This ADR style would allow the HRTO to resolve the matter faster dé 
ei mediation and adjudication at the same time. Although there de Ea A 
je Ti with utilizing a mediation-arbitration style, such as bias (even if it = 
con egy, and the disputants may be more reluctant to participate in the process as 
icator could utilize the knowledge they have gained during mediation at the 
However, the ability to opt in to this style allows the disputants to choose 
|though there may be a small concern of self-represented 


hey prefer—a 
being unable to fully appreciate the risks. 


rd and Tenant Board 


nt Board (LTB) is an Ontario administrative triour 
dential landlords and tenants in accordance with the Residen- 


i n 
a, p with th 


H O 
S at r wou 


inten e 

the adjud 
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le 13.1 of the LrB5 Rules o! p jd typically occur onthe 
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i e LTB are also free, 


Pursuant to Ru 
the LTB offers disputants option? on i only mana? 
However, mediation P pne offered by 
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2 provide space to indicate whether Mediation i 
various applications, it does not appear thay sted ` 
t thera ; y 
ei. 


HRTOs Form 1 and Form 
contrast, in reviewing the LTB's 
way to indicate whether media 


tion is desired. 
Sa 


The Mediation Process 
Mediation is an informal and voluntary, free service offered by the LTB usual 
also request mediation in advance of th Y on the 


same day as the hearing. Parties can 2 ° 
date. Mediation is a private and confidential process. If the matter is Ë: hearin 
Not zen ed d 


proceeds to a hearing, information discussed within the mediation can ang 
or shared during the hearing. If an agreement is reached within the m be use d 


Dispute Resolution Officer assists the disputants in finalizing the terms diation, the 
ment is confidential between t ` The agree. 


he parties and the Board does not keep a 
agreement. An interesting fact about the LTB mediation process is that if Copy of the 
to follow through on the terms of the IT a party fai. 


mediation agreement, there is recour y 
to reopen the application and proceed to a hearing.” Se available 

If mediation fails to produce a settlement, then, depending on the tim; 
hearing will likely occur on the same day as the mediation.2? It is interestin timing, the 
that the mediation and potential hearing would occur on the same da - to consider 
of this book is to determine the optimum time for mediation to Duk large Point 
litigation process. Mediation occurring early may not be wise, as an agree Ü during the 
without developing the necessary facts. If it is too late, the disputants m % is made 
more on a litigation mindset and may not find the value in attemptin vs focused 
ADR process. It would be curious to consider how effective the LTB Atl an 
settlements considering the way they structure their mediation process 5 at fostering 


LTB Mediators 
ics e -— e —— is known as the Dispute Resolution Officer (DRO), and is not a 
—— = Ge provides an evaluative role as the DRO can provide information 
geg SE legal advice.” Their main purpose is to help parties 
pn eem e ems including matters that were not originally part of the 
eam . The mediators will assist the parties in coming to an agreem 
` a party can end the mediation at any time and proceed to a hearing S 


Online Dispute Resolution 


ADR allows individ iustice i 
Geen EE = a a format and style to fit their needs. Rather 
ra i ES inding decision, disputants i 
Mace. i ce that would otherwise be EE) epai h 
processes can be expanded = ee uana conside m 
access to justice. Such an Sra, ts te Sin se a gah e 
Cludes the use of t i 
echnology to allow dispute 


— 
26 Supra note 24 at Rule 13.11 


offered virtually through a Process know 
nas Onlin 
S dis, 


ice 
ion an pR) 
y wt - ODR (om | 
jerstanding S Md 
y ess of combining technology (the internet) e Droe 
o : e can Be eine ee a assisted dispute resol iken ZS 
m UU As Cole ed o vi "At its most basic Së ution Systems 
g (DR S any me y Which parties attempt to resolve di Online dispute 
lt, e synchronous or asynchronous discussions, email ne 'SPUtes online «a 
(on in arbitration processes making use of videoconferencin oe or medi- 
ms. However, ODR is more than simply bri d and 
Tonal dispute 


a 
dë 5, eakout roO 


ayal nline platform. O kstoi 
af processes to an o! p . ODR seeks to im 

n prove how these 
Processes 


sot in order to provide a better experience for the users. It allows for new i 

pocio tegies and techniques (e.g., the use of artificial inteligence) Asi innov- 
ag? itle with traditional ADR. In essence, the goal of ODR is to take E 
pe P ilability and increasing development of a wide array of nie 


the a dispute resolution process.” As summarized by Benyekhlef and Vermeyes: 


improve the 

ts main themes and concepts from alternative dispute resolution 
es such as negotiation, mediation, and arbitration. ODR uses the 
rovided by the Internet not only to employ these processes in the 
nt but also to enhance these processes when they are used to 
ine environments... Like ADR ... at its core is the idea of 
lution in a more flexible and efficient manner than s typical 


ODR draws i 
(ADR) process 
opportunities p 
online environme! 
resolve conflicts in offi 
providing dispute reso 
with courts and litigation. 


Emergence of ODR 


| In 1981, Roger Fisher and William U Yes, R 
| became an international guide to ADR. In Getting to 1*5 

| importance of resolving disputes by means other par 
ADR to the forefront for dealing with legal ine 
in dispute resolution, a new technological put (n 
States. Also in 1981, the National Science ro ndatio 


US government) provided a gran 


independent 


pu 
t to establisha ^^... iios in the 
niversi sally marke the birth 


a network of supercomputing cen. demic institu jons two independen 
This network of researchers and aC m the begin 
of the Internet 2 As such, the year un maet 
dI ohmi». 
guide’ (5999 err guid" 
29 pie ution Referent? dps $p were We 
Spf p a e 
of Ju: D weave" 
30 SR Cole & KM Blakley, “ovine Medi ^ "m 
(2006) 28 U Tol L Rev 193. gae p 
20 
31 Supra note 29 at para 1. op saw ,, 1980 d 
ama End of ODM aciei p eg 


Scanned with CamScanner 


revolutionary movements, which would later combine to b 
ODR has grown exponentially. Today, ODR is seen as an omen o 
of ADR that co-exists parallel to traditional ADR processes "m 
resolution ts now officially recognized by the United buio i: 

national Trade Law (UNCITRAL), the UNS core legal body i ns 

trade law regulations.” y in th 


nq i ç 
E innovative time 
e Ñ 

iid form fg 
un d'en ge Spa 
teld of intern Inter, 
ati 


Use of ODR 


Prior to 1995, the Internet was primarily us i 
Since that time, it has rapidly gert eeneg Ka Ek ti 
rares Internet removes geographical boundaries and E the co en 
enm icit commercialization of the Internet ne 
DER — and prompted the need for a new E ed to Conflicts 
we communicate. It also eg es Sa that "[tlechnology not onl 2 Me Wit 
resolve these disputes “37 acces we experience conflict and the m CH the wa 
and consumer disputes and e GE EECH both t ia 
including companies, tribunals and cop Mi o awe 
y n 


itary institu 


eBay 


One of the f T H introduce a widely used ODR Service was eBa 
f irst CO panies to duc ce y, h 
^ Whicl 


mer disputes. eBay’ 

- eBay's ODR service re 
SC other ODR platforms, eBay de Ge 
gh-volume disputes (e.g., FIOR ament 


e The di: 
ge Séis are first en i 
e disputants with criti SEH 
se 
them through this process, Ca 


tion of the United Natio 


ternational ly, “Technical , 
Yun orgfecordgssas de Law: Resol Notes on Online Dispute Resolu- 


: arbitration May also be offered ty 


resolve disputes relating to negan an independent Vi Á 
-pat 
ü 


buyer or seller. tive feedback Teceived eel Nia ` 
the d 

eBay combines some of the "traditional" ADR 
resolve their matters online, managing to keep Gees 

The reason why eBay's ODR platform is sionfitar c Ke the 
. „portance of creating a tool that allows disputants [ree i 
platform from which it originated. Since many of the eo On the same 
items, it would not have been cost-effective for the consumers S Over low-value 
to commence a legal action. Without the use of ODR, there would a Wieg 
determining which jurisdiction's law would be applicable) in dealing TOR leg., 
arise from international transactions. Fortunately, eBay's ODR platform ncs a 
o seek remedies from opposing parties worldwide. It is not an exaggeration to Sé 


t 
that eBay inspired an ODR revolution in the civil justice system ot many jurisdictions ^ 


British Columbia's Civil Resolution Tribunal 


British Columbia's Civil Resolution Tribunal (CRT)? Canada's first online tribunal, uses 
ODR. It is also one of the first successful examples of the use of ODR in a civil justice 
system. Initially the CRT limited the use of ODR to small claims and condominium 
disputes. However, in 2018, British Columbia introduced legislation to expand the 
CRT's ODR jurisdiction to include new areas, including motor vehicle accident disputes. 
The CRT offers an accessible and affordable way to resolve a dispute online without 
the need to hire a representative or attend court. The CRT process first provides online 


opportunities for negotiation and facilitation. W the matter is not resolved, it will then 
be forwarded to an adjudicator for resolution. 


While allow 
OWING user. 
Sto 


ur 
S : IC k 
cause it Tecognizes, the 


ODR and the Courts 


The rise of ODR in jurisdictions around tl 


the delivery of justice in many countries, i 


technological and procedural shift from the court pro ] 
i hanism of conventional 


embraced ODR as a more convenient and cost-effective mec 
ADR. ODR can be viewed both as a complementary and competitive mechanism to 


the traditional courts. Y 
When COVID forced restrictions 
also caused the justice system to scr 
ODR platforms had been using. This allowed the cou 
even amidst the global pandemic. For instance, the 
adopted ODR technologies by allowing hearings to occur throug 


he world has had a significant impact on 
ncluding Canada. ODR offers a significant 
cess. Many disputants have 


on large gatherings and closed public spaces it 
amble to utilize many of the technologies that 
rt system to continue to operate 
Supreme Court of Canada has 
h the virtual and 
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um zoom.“ Thus, it was pine Suppl tuw 
video conferencing pl nology as it allowed the disputants to pi Xis ng 


litigation process with ODR we to halt the entire proceeding until the 
ther than having ded an essenti, end o 
ther litigation réi 4 ODR in the courts has provi ential Service f the 
pandemic. The use shin on these various courts for relief. Having 10 wait Be the 
many individuals who their issues would have been prejudicial, ially 
periods of time to resolve court services, Thus, adapting existing to the 


on 
vulnerable populations who rely vital step in ensuring ac i 
modernized ODR technologies has been à 9 access toj v 


~Urts 
interesting quote by Judge Myers describes the importance of enhancing Current ` 


capabilities with these ODR technologies: 
simplest answer to this issue is, “Its 2020". We no longer 
In my vew, the and ink. In fact, we apparently do not even teach children! 
o 


evidence using quill 
use cursive writing in all schools anymore. We now have the technological abi 
communicate remotely effectively. Using it is more efficient and far less costly S 


personal attendance. We should not be going back.“ 


Despite their use of technology, online courts (i.e., virtual courts) are not try 
form of ODR. ODR, as a subset of ADR, is an alternative to litigation. The Courts 2 
still considered the mainstream approach and integrating online practices dad re 
make the court an alternative. Courts have been using Internet technologies for 
years and will likely continue to assimilate ODR into their operations in order to m 


a new type of justice delivery. 


not 
any 
Cre ate 


APPROPRIATENESS OF ODR De, 
The following questions could be important considerations in determining Whethe, 
ODR is an appropriate manner to settle the existing dispute: 3 

1. Are there really only a few issues at stake? ; i 
* ODR is best-suited to deal with a small number of issues, and is often 
best when the issue at stake is an amount of money rather than issues 
pertaining to liability. : 
2. Are there only a few parties? 
* ODR works best when there are only a few parties. 
3. Can the factual and/or legal issues be concisely presented? 
° Given that most of ODR involves electronic communication, often i 
writing, it works best where the i Ee 
ere the issues can be clearly stated. 
4. Are the factual issues depe 
their credibility? 
* ODR is more effective where 
credibility. 


x 


Ur 


ndent on the parties’ differing opinions or on 


factual issues are not dependant on 


43 L Mackinnon, 
(14 May 2020) 


will-be-working-remotely-on-zoomp, 
44 Arconti v Smith, 2020 ONSC 2782 at para 19, 


“Like Everyone Else, the s 
Ser He Supreme Court of Canada Wil ; 
at para 2, online: pump ada Will Be Working R * iPoliti 
le: a O erg 
T E 
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es required to give testimony in order to res; 

n “5 processes may not easily allow for wit 

5. $ some larly if the ODR process focuses on the negoti 
ol of a dispute. 

h arties being unrealistic regarding the Outcome of th 

6. Arei pete the parties are unrealistic about Outcomes, ODR 

° particularly if the process is focused On the re 


We the dispute? ` 
nesses to testify, 
lation or mediation 


e case? 
may not be 


ssful, t yn 
"ten phase of the dispute. Qotiation or 
he issue of law relatively settled or in flux? 
: " there are issues of law that are unsettled, the matter may not b 
, appropriate for ODR. ape 


Ament of Justice, "Dispute Resolution Reference Guide" 


source: Du Department of Justice <https:// www justice gc.cafeny/i 
ol d H Y 
7015) tml>. f i 
cio. 
Aen 


(last modified 19 January 
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“online dispute resolution” 
f different processes that can be used in a variety of ways for unlimited types 

d issues. The inherent benefits of using ODR can vary from situation to 
A summary of some of the common fundamental benefits are discussed below. 


genefits of Using ODR 


does not refer to a single disti 2 ni 
The term ge distinct process; rather, it is 


a collection © 
of situations an 


situation. 


Ability to Deal with Contentious Issues 


useful for dealing with contentious issues that would otherwise lead to 


ional or heated discussions. The use of technology can act as a buffer. 
o control their reaction to an online comment than to 


h, ODR allows the participants to better regulate their 


ODR can be 
highly emot 
Participants may be better able t 
a face-to-face comment. As suc 
own behaviour during difficult discussions. 


Convenience and Accessibility 


te in the resolutio om the comfort of their own 
e in 


rocess fr 
e c location or to rent a venue 


Disputants can participa 
home or office. There is no nee A AED 
for the discussions. Not only does this make x 
accessible process for participants who may 


who have mobility issues. 


dh f 
d to travel, aneng t jent, but it also makes it an 
eet in person or 


I isputants 
Cost Savings ji nie tat ewe o EH 


As a user-friendly process, © pat they an 9 
resentation for small-scale matte 
to a tremendous savings t0 


z thi 
ici fficien " 
Efficiency disputes to be soin e lead to reduct 
The use of ODR allow outside of the cou alters tata 
Resolving minor matters ” times for lage 
log an 
rent court back 
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able to participate in a process that h SS 

GER 

designed to sut their SOs pe able to provide their on MISSIONS at any 
lal 

is being used, pamapa 

of the day or might 


bilities 
Global Capa Aei 


time 


tional purchase of products and delivery of 


É servi 
has geographical boundaries. ODR can brin ces, 
ien sde disputes that may ari arties 
As a result, busines the globe to resolve any disp! y arise from 
together from across 9 


thes 
e 
international transactions. 


Concerns with the Use of ODR 
As with any process, there are SOME grid vri fud d ds a 
disputes, While it can be extremely beneficia 9na 
arci The reliance on technology for ODR can be seen as 
e Access to Technology- S Not everyone has access to technology or the 
prohibitive for s ve digital divide where ODR services are only available 
Internet. es ids can afford the required technology. As such, it can serve 
sé eee accessing justice for disputants in Ke Ee? 
- Using ODR also assumes some level o 
» padroni ise des amongst the users, but this may 
ultimately alienate some groups of people (e.9., elderly parties). 
e Less Interaction: Participants in an ODR process experience a different 
dispute resolution environment than the participants who are face to face 
at the negotiating table. While ADR attempts to bring people together in a 
therapeutic manner to improve the relationship, ODR allows them to remain 
distant and with limited interpersonal interaction through the Internet. 

e Technology Issues: The reliance upon technology to participate in ODR has 
some inherent risks—technology issues can arise (e.g., computer problems, 
audio difficulties, weak bandwidth). Further, a digital platform also requires 
steps to preserve security (e.g., encrypt software) to avoid data breaches. . 

e Confidentiality: It can be difficult to enforce rules relating to confidentiality 
provisions (e.g., prevent participants from recording, taking screenshots). This is 
particularly a concern for licensed legal representatives who have a requirement 
to abide by the confidentiality requirements of their provincial law society. 

* Difficult to Assess Credibility: When parties do not meet face to face, it is 
difficult to read body language and facial expressions. As such, remote 


proceedings can present challenges when questioning witnesses or assessing 
their credibility. 


legal 
Case- 


| Despite these concerns with the use of ORD, it is expected to continue to expand 
into more businesses, tribunals, and courts throughout the world. But care should be 


taken to ensure that it is accessible to all and that it can offer the same benefits as 
other ADR processes. 


E you ergin, it is possible for anyo 


«ed HI ion. Despite the lack of requi... "Come a 
2 Zo E SE ie we 
rs develop expertise through Certification and ANY successful Gg 
af jons that also it x i ed c of ethical condug p Ë ipin ‘araus ADR 
gan? the largely se mom ated industry have developed ing ut ADR profes 
of professionalism. Canada and individual vi 3 Way that promote 
Zem that offer training, certification, rules, ang coe d Mini 
uct, 


er j 
one isa Statutorily 


as Cond 


diator qualifications 
ai gepresentative as a Mediator 


a self regulated poleon, Pere ie no esa dreet to qualify 
a t means lawyers and paralegals can also practise as mediators Get K mediator, 
rates can choose to turn mediation into their career or others may "im repre- 
sent a part-time basis while continuing to represent dies en eame 
ef case, a provincial law society's rules of conduct fo LE 
in 


H r legal representati 
t out strict requirements as to how such an activity wo presentatives may 
e 


ë uld take place. For a more 
ee d review of the requirements, please review the Paralegal Rules of Conducts 


outlined in Chapter 1. — es 
First, the practice of acting asa mediator while also practising as a legal represent- 
ative constitutes an “outside activity,” which is an activity that may overlap or be outside activity 
onnected to the provision of legal services. As such, the legal practitioner must con- — an activity that may overlap 
tinue to fulfill their obligations under the rules of conduct. For example, Guideline 2of orbe iir mi 
the Paralegal Professional Conduct Guidelines requires paralegals acting as mediators provision of leg 
to act with integrity, be civil and courteous, be competent in providing legal m 
avoid conflicts of interest, and maintain confidentiality. Of particular riri D E 
the paralegal acting as a mediator may be in a conflict of interest. The 


instruct paralegals as follows: 


jal conflicts 
When acting as a mediator, the paralegal should guard against potentia! con 


als partners or 
of interest. For example, neither the paralegal nor the paralegals p 


|-mediator 
š ‘os. Further, a paralegal 

ices to the parties. FU ii 
= ci js im parties to seek the advice of a qualified 


i ve not 
should suggest and scel d during fe mediation process if they ha 
r before an 
paralegal or a lawye 
4 
already done so. n 


terial, 


14; amendmen dier 
Tak forthe most 

45 iety of Ontario paralegal Rules of G gine n 

ON seccion aie 

online: <https:/Aso- 


js footnote 
please visit the website referenced in a Conduct oir ee 
i io, Paralegal Fro atn not. 
February 2022), online: wat the we 
most up-to-date material, pleas? id 


47 Ibid at Guideline 2. 
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the mediator, the Law Society of On 
sibilities of acting as a mediat äre 
Or. For 


action prec 
Once the leg»! PY” y conduct te pies of Conduct states the following: 
set of the med 
at the out: lation, ensure 


that the paralegal is not acting as a 
tor, is acting to assist the parties to 


are aware that the mediator is not acting in the 
will not be providing any legal advice, H fole 
ediator from explaining the consequence 
Ce 


Professional Associations for ADR | 
ralegals are no the only ones d. Ze mediators and arbitrator. 
Lawyers and at can practise ADR without any credentials or legal training. rs 
Other individ: has developed in such a way that most ADR practitioners Ge 
n their positions, and adhere to codes of condu ° 


received traming and quali e 

In fact, in order to appear on the mediati 

Ontario Mandatory Mandatory cesse iat Ki 
Mediation Program ence which C Š ue 
sone mediation Mn spicae rograms, have established accreditation, and even have a 
program specific to certain civil code of ethics to round out their own 9 y st 3 | 
lawsuits in the jurisdictions f — iz3tions provide ADR professionals with continuing education, insurance to practice 
Toronto, Ottawa, and Windsor working, advertising, designations, practice standards, employment opportunities 
and industry news and resources, among other benefits. We will examine the national 
professional association in Canada that is quickly setting a high standard with affiliates in 
ADR Institute of Canada (ADRIC) and its affili- 


provinces across Canada. Specifically, the "s 
ates collaborate to ensure the availability of certified ADR professionals across Canada, 


ADR Institute of Canada 


ADRIC is a national, professional o 
accreditation, and a regulatory frame 
of conduct for mediators. It has over 2,400 A 
to its website, 


ADRIC sets the standard for best practices for ADR (alternative dispute resolution) 
in Canada and provides leadership, value and support to our individual and 
corporate members and to our clients. We provide education and certification, 
promote ethical standards and professional competency, and advocate for all forms 
of ADR for public and private disputes.*! 


rganization that provides education, training, 
work that includes a code of ethics and a code 
DR practitioners as members. According 


48 Supra note 45. 
49 Supra note 46 at Guideline 2. 


50 Ministry of the Att . 
online: Sk iria Apply to be on a Mandatory Mediation Roster" (last visited 26 August 2022) 
io «https//Www.ontario.ca/page/apply-be-mandatory-mediation-roster» 


51 ADR institute of Canada, ", id isi 
ada, “About Us" (last visited 1 July 2022). online: ADRIC <httns://adric,ca/about-us>. 
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info ma d evelopme, ntin; Professionals thr 
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eg de standards and professional designat supports 

E Pre apetence in the provision of ADR De 

as Of remain a hub of information and ne 
anizations pecome aware of and learn abo r&s to help people and 
r families, business and organizations t ADR and how it can hell 
inh s p 

le and organizations to access the ADR go 

, collaborate with other organizations to influence th Sssionals they need. 

effective use Im both Canada and Internal e field of ADR and its 


tionally 
ediator and Arbitrator Certification in Canada 


ofessional desi nations for Mediators and arbitrators who 
cific pr d ab 
s 


ei 


ns 
to ensure ethics and 


org 
«hel 
, pssist peoP 


jc o : s 
ADP certain educational requirements and have a designated number f hours of 
of hours ol 


et C i ; i 
eet “ce. The designations must be maintained by remaining a member of th 
er oi e 


eri n X 
exp as well as carrying proper insurance and meeting industry standards. T 
S. 10 


IC, wu 
OH ea " mud qualified or chartered mediator or arbitrator you must obtain the 
designations below. SE 

ADRIC offers two levels of designation for mediators and arbitrators in Canada: 
qualified, which is an entry-level designation, or Chartered, which is a senior-level 
designation. Members with a Qualified designation allows the member with minimum 

training and practice experience to practise at an entry level while continuing to learn 
ce. Members with a Chartered designation are considered highly 


and gain experien 
experienced members, and the designation is known and respected across Canada and 
departments require their practitioners 


internationally. In fact, many federal government e 
to have à Chartered designation, including Health Canada, the Department of Justice 
Canada, the Canada Revenue Agency, and Public Safety Canada. ADRIC has additional 
specialized designations for family practice and construction adjudication designations. 


ED DESIGNATIONS 


ENTRY-LEVEL QUALIFI 
gnation) 


Qualified Mediator (Q-Med des 
ation and hearing P 


rocedure training (e.9-. certificate, 


e 40 hours of basic medi 
(eg, certificate, 


degree, diploma). training 
e 40 hours of specialized mediation and related 
T two 
iploma). ice rnediations 2n of 
degree, diploma) assessed De has been the lead 


* Conducted two supervise pen 
actual mediations of comme i 
mediator, paid or unpaid. - " 

e Continuing practice co jon 
within three years 0 he 


ee ee 2 
52 Ibid. 
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Arb designation) 
g~ courses, degrees, certificate). 


unung educa von. 
e Continuing ode of Ethics. 
insurance with à $1 million limit. 


Omission 
Proof of E sanding with ADRIC or affiliate. 


e Full member i good st 


SENIOR-LEVEL CHARTERED DESIGNATIONS 
Chartered Mediator (C Med designation) 


» 80 hours of mediation theory and skills training 


(eg. certificate, degree. diploma). r 
e 100 hours of related study; training or education related to mediation 


or dispute resolution (e.g. certificate, degree, diploma). 
e 15 completed paid mediations as sole or lead mediator. 
e Continuing education. 


e Comply with ADRICs Code of Ethics. 
» Proof of Errors and Omission Insurance with a $1 million limit. 


Full member in good standing with ADRIC or affiliate. 


Chartered Arbitrator (CArb designation) 


e 40 hours of an approved ADRIC accredited course of 


study (e.g., certificate, degree, diploma). 

e Written examination within the last ten years. 

° Ten years of fee-paid arbitration experience. 

e Copies of 2 arbitration awards. 

e Continuing education. 

e Comply with ADRIC's Code of Ethics. 

e Proof of Errors and Omission Insurance with a $1 million limit. 
e Full member in good standing with ADRIC or affiliate. 


CHARTERED MEDIATION-ARBITRATOR (C.MED-ARB) 


The Chartered Mediator-Arbitrator designation is a distinct and innovative ADR qualifi- 


ati i 
tion that is not well known to consumers of ADR services. It is designed to meet the 
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e Of e following: 
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hart 


des th 
med designation 


ps designation 
: f ADRIC Med-Arb training course 


nuing Education 

ith ADRIC's Code of Ethics 

: proof of Errors and Omission Insurance with a $1 million limi 
° eil member in good standing with ADRIC or afiliate u 


Path to designation as a Mediator in Canada 


* Qualified > «Chartered ` 

Mediator ` ) 
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y — y 


The educational training listed above for Qualified 
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the requirement of a certificate, erte, 
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with accredited programs. ADRIC f Sid 
encourages individuals to contact Vase 
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of the regular court system. As a rest. —s will continue LENT 
grow in importance as part n T tom of profession gal cides l à N Vermeyes- "The End of ODR,” Slaw 
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| EXERCISE 


| 1. Negotiation Role Play: Fertility (see Appendix A) 


eee 
56 "Three Takeaways on How Digital Technologies Are Transforming Arbitration” (30 August 2017), online: International Chamber of Commerce 


<https://iccwbo. org/media-wallinews-speeches/three-takeaways-digital-technologies-transforming-arbitration>. 
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ole Play: Fertility Negotiation 


"e 
Q egotiation in the stock 


d WI aralegals ast Markets ang mad 
Ww in: di NR veral Years. Austin kept um $50,000 over the 
p r pifficulty: Medium Nt and later Used it to he IS money in a savings 
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| 
| 
l 
l 
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| 
| 
| i i "he no oth 
| ef t aside approximately 40 minutes for this activ- 
| : 
| 
| 
| 
| 


er signific Á 
On Ju ant assets or liabiliti 
$e inutes to read to back i ne 3, Jay and A E 
fim. ging 10 U T ites for ged UD infor. end. They are en AUS left town for a guys week- 
a C nd roles, 20 Minutes for the negotiation, ang their di bikes on HS adventurous, and love to nde 
mation for the debrief. ` < On the trails up in northern Ontario. As 
minute Të trails in the wood - AS they 
10 Pit area popular with dit bi s, they came to an open 
actives ; i ees the pi Ikers, Th been 
or, students to practise their negotiation skills k Pit before and were ants de eanl 
| e Allow ^. (e how to address ethical issues, € trails in a clockwise direct "written rule to ride 
| , appreciate ons Austin, not realizing Ja o AO any potential col- 
j to ride in ethical Jay was on the track, decided 
| edure E i ite direction to catch a j 
| o vide students into groups of two, Missed. At that same moment, Nel id a had 
: Assign a role to each student. m the Tegular dockwise direction. The two riders ae 
š Ask students to read their roles. Neither Jay S 
LJ 


pebriefing with students : On. Austin escaped with Only a broken arm, but Jay 
, Review Fertility Dispute teaching slides, a 
1. How did you feel during this negotiation? 


2. What information did you choose to reveal? Why? Vis. Furthermore, the doctors told him that the na er 
3, What information did you choose to refrain from 


ner's role? bs s least three children, which is why they bought 
5. Discuss which of the paralegal duties within the s. oh Ee ee 
Paralegal Rules of Conduct may be affecting in : pur EENEG corn 
iati d with the way his ability to have child 
this negotiation and how they may affect the Se y his ability to have children has been 


affected by the accident. He spoke to a paralegal about 
outcome. his rights, and the paralegal told him to obtain a com- 
Fertility Issue plete health assessment to confirm the impact of the 


accident on his fertility. Jay followed this advice. While 

Background Information for All Parties the results from the doctor are not conclusive, they did 
5 nhi f d Shell 

Jay Smith is a journalist who recently graduated from confirm his sterilty. The mers Seiler 

the University of Ottawa. He married his high school conceiving a chid Me dence rois 

sweetheart, Shelly, two years ago, and just secured his expensive fertility treatments is very slim. 


id of fertility treatments is $15,000. 
job wi r last year. Now that Jay that one roun ] AN 
mei es e SE? and ones theyhave As a result of the accident, Jay and Austin's friend 
and Shelly both have 


š A i . Jay still considers Austin a friend, 
tying ship has deteriorated K j 
bought a house (with a big mortgage) and began rying =; estate EE SE E 
to start a family. 


"T it has no official rules, and that they 
: ç He is i knows that the pit 87 SN 
Austin Rutherford is a 9004 n finn of were both riding without insurance. owe 


if 

: i EE, ort age to pay and does not know 

his second year of medical x obs to pay his tu has a d both the mortgage and the fer- 
: d H 

Lease cate Sud school, Austin worked he will be nts, Jay does know 


i i ity teatme 
tion. Before applying to me?! r. He often dabbled din trea 
for several years in the financial sector 


1 
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Role for Austin’s Paralegal 

Austin Ruthertord n a previous chert of yours f 
lord and tenant matter This time, he has 
Negotiate a settlement on à 
matter with Jay Smith Austin blames 
bike accident. He is deeply sorry for the injures 


lor a uv 


the accident, and at this point, legal proceed 
not been initiated by Jay on ths matter 


retained you tO 
very complex and personal medical school. 
himself for the dirt 
Jay sus- 
tained as a result of the accident and wants to help Jay 


over six months since 
as much as possible ft has been ips have 


Although he would love to help Jay. Austin is in s 
middle of medical school and is concerned that he x 
not have enough money to Compiete his studies. He 


the f 
on the 
common D 
mad- is that Jay C2! 
want to Jeopa! 


Jay knows how hard Austin has worked to save 
money for medical school. Austin's father died when he 
was young and his mother is on disability benefits due 
to an injury that she sustained at work many years ago, 
They have always struggled to make ends meet, and she 
was not able to put any money toward Austin’s school- 
ing. Jay knows that, other than the money he saved 
from his previous jobs in the financial sector, Austin does 
not have much money to put toward fertility treatments. 
Jay has instructed that you try to negotiate a settlement 


instructed you to make a settiement that ensures he has 
enough money to finish medica! school. Austin’s father 
died when he was young and his mother ts on disability 
benefits due to an injury that she sustained at work many 


that would provide a small compensation for the fertility 
treatments while leaving enough money for Austin to 


complete medical school. 


years ago. She struggles to make ends meet, and was 
not able to put any money toward Austin’s schooling 
Acting on behalf of Austin, as his paralegal, yon 
agree to meet with Jays paralegal to discuss the possi- 
bility of a settlement. The night before the meeting, as 
you were preparing settlement options, you received a 
telephone call from your client, Austin. He told you that 
he has just received news that his paternal grandfather 
has died and left him an inheritance of $500,000. With 
this money, Austin will be able to pay for medical school 
and help support his mother. 
While Austin does intend to help Jay pay for some 
of the fertility treatments, he advised you that under no 
circumstances are you to tell Jay's paralegal about the 


deal possible at the settlement meeting. 


Role for Jay's Paralegal 


Jay Smith was a previous client of yours for a highway 
traffic matter. This time, Jay has retained you to try to 
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As Jay's paralegal, you have prepared extensively 
for the meeting in the morning with Austin's parale- 
gal. About an hour prior to the meeting, you received 
an urgent call from the lab that completed the fertility 
assessments on both Jay and his wife, Shelly. They had 
been required to complete assessments before begin- 
ning the fertility treatments, but the lab said these 

treatments may not be necessary after all—Shelly is 
three months pregnant. You called Jay to tell him the 
good news. Jay and Shelly were ecstatic and relieved, 
but you reminded him that you still have the meeting 
with Austin's paralegal. Jay instructed you to continue 
with the settlement discussions, but says that under 
no circumstances are you to tell Austin's paralegal that 


inheritance. Austin has instructed you to make the best shell is pregnant. Jay feels that the worry, stress, and 
potential for future fertility problems is worth some 
compensation. In addition, Jay thinks that Austin was 
ultimately responsible for the accident. You have been 
instructed to make the best settlement on behalf of Jay. 


continued 
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w ADR Worksheet for N. 
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about (i.e. t 


heir wants, concerns, hopes and fears) 


Objective Criteria/Legitimacy/ Proof ~ E 


a court might decide, moral standards, expel 


; \ 
BATNA (Walk Away Alternative) ~ What can 
plan? What is my next step? 


parties’ Interests ~ Why are they seekin 


g What they are seeking? What | think they really care 


xternal standards or pee. 
i ents, scientific judgment, prove: 
ere MUR CA ret SCH opinions, equal treatment, or 


that will help the parties to 
ssional standards, costs, what 


tradition). Be specific to the 
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610552! Y 


ss tO justice the ability to use the legal system to obtain 


ic Arbitration Act "a" 

ani ing a conflict man nature of cons legislation that inf 

Mr RE tre 

; dive listening taking an interest in what people have to sa these decisions Orced, and the threshold upon Den how 

yd being an attentive recipient of the information y arbitration Gë appeal 
oC arbitration a form of arbitration that is arrived at by Who is not a judge but A SE before an arbitrator TO 


f the parties as a means to circumvent litigati , Who, aft part 
onsent 0 77 itigation and ma s , after hearing th tC party selected 
completely independent of any statute or governing party Wa kes a final and binding decsion inthe qu a Po e 


vu E on in 
referred to as consensual arbitration) arbitration award a decs the dispute 
i made by an arbit ecision or determinatio 
dii H * ra EA n on ti ` 
gjudicator a person who presides, judges, or arbitrates during — 25 arbitral award) tor at an arbitration tribunal (also eee 
D 


a formel dispute 

1 i argumentinchief a 
administrative law a type of law that developed from disputes initiated the complaint summary argument made by the party who 
about how our laws affect individuals, including citizens and 


: argu i 
pusinesses gument in rebuttal a short period following cross 


examination that allows the 

l f ; ; i party to ifi 

ADR brief a written document that is provided to the mediator Witness about information that ot ding m irae 
in order to outline the factual and legal issues in dispute; also that requires clarification béien 
known as a "statement of issues," "mediation brief," or "media i 

T i - argument in reply final commentary ma 

tion memorandum initiated the complaint X kde 


advocate an individual who represents others by speaking, attribution theory a psychological theory based on the concept 
pleading, or arguing in their favour and on their behalf to ensure that people try to make sense of the world around them by attribu- 
their rights are being upheld ting meaning to the behaviours of others 


agency any person, institution, body, board, or tribunal assigned avoiding a conflict management style in which a party ressts 
governance powers under legislation dealing with the issues in the dispute 


agreed statement of facts a document jointly presented to BATNA best alternative to a negotiated agreement 
the arbitrator by both parties outlining the evidence that isnotin pottomline establishing a final barrier in a negotiation that the 
dispute, thereby accelerating the process by forgoing the need for — client will not negotiate below. The least amount age a 
witness testimony the client would be prepared to accept. It is meant to pro 
client against accepting a bad agreement 

onflict by examining sx 


iagnose a C 
«t a way p dag e/relationship. 


a contract prepared by the mediator 
values, experienci 


agreement to mediate im a RM «conf 
that sets out the general expectations for the mediation session. bon o f con of confit: data 
also known as “terms of mediation" A bend Set? 

f methocs f IDR th 
i i ion (ADR) the use OT ; ges aformo | 
odis ae KEN arbitration 25 alternatives to vm pro BN conflict 
ation, o 


at brings community members 


such as negotiation, medi ere t 

litigation to resolve disputes «ciens from arbitra- code of ane un individual party, oF nization 
—É i itten decisions oy ethical condu 

arbitral jurisprudence published Wi" eof other cases, whic professional bod 


n ; utcom 
tors outlining the reasoning for the o! ç for future cases 


serve as a means of instru 
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